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BANK OF CALIFORNIA NAT. ASS’N v. SUPERIOR COURT
Supreme Court of California, 1940.

16 Cal.2d 516, 106 P.2d 879.

GIBSON, CHIEF JUSTICE.

This is a petition for a writ of prohibition, to restrain the respondent superior court from
proceeding with the trial of an action without bringing in certain parties alleged to be “neces-
sary and indispensable.”

Sara M. Boyd, the widow of Colin M. Boyd, died testate in June, 1937, leaving an estate
valued at about $225,000. On July 8, 1937, in the superior court in San Francisco, her will
was admitted to probate, and petitioner, Bank of California, was appointed executor. The
will left individual legacies and bequests amounting to $60,000 to a large number of legatees,
including charitable institutions and individuals, some residing in other states and in foreign
countries. Petitioner, St. Luke’s Hospital, was named residuary legatee and devisee, and
thereby received the bulk of the estate.

On October 14, 1937, Bertha M. Smedley, a niece and legatee, brought an action to en-
force the provisions of an alleged contract by which decedent agreed to leave her entire estate
to the plaintiff. The complaint named as parties defendant the executor and all of the bene-
ficiaries under the will, and prayed for a decree adjudging that plaintiff is, by virtue of the
agreement, the owner of the entire estate of the decedent after payment of debts and ex-
penses. It was further prayed that plaintiff’s title to the property be quieted; that defendants
be ordered to execute deeds to her, and that upon the failure of any defendant to do so the
clerk should execute such an instrument.

Summons was served only upon petitioners, the executor and the residuary legatee. No
other defendants were served, and none appeared. Petitioners filed separate answers. The
action came to trial on November 15, 1939. Immediately upon its opening, petitioners made
a motion under section 389 of the Code of Civil Procedure for an order to bring in the other
defendants, and to have summons issued and served upon them. The motion was made on
the ground that all of the other defendants were “necessary and indispensable parties” to the
action, and that the court could not proceed without them. The motion was denied by re-
spondent court. Petitioners then applied for a writ of prohibition to restrain the trial until
these other parties should be brought in.

In support of their application, petitioners point out that the complaint challenges the
right of every legatee and devisee to share in the estate, and prays for an award of the entire
property to plaintiff. It is contended that a trial and judgment without the absent defen-
dants would adversely affect the rights of such parties, would result in a multiplicity of suits,
and would subject the petitioning executor to inconvenience, expense and the burden of fu-
ture litigation.

To test the theory of petitioners, it will be necessary to examine briefly the origin and na-
ture of the rules on required or compulsory joinder of parties. We may eliminate, at the out-
set, the field of permissive joinder of “proper parties”, [sic] for there is no doubt that the ab-
sent defendants are interested in the issues and subject of the action, and could properly be
joined. For the same reason, these legatees, if they had not been named as defendants, could
no doubt have intervened in the action. These propositions are conceded by all parties, and
the precise issue is thus made clear, whether the absent defendants are not only proper par-
ties but “indispensable parties” in the sense that service upon them or their appearance is
essential to the jurisdiction of the court to proceed in the action. Prohibition, of course, can-
not issue unless the procedural defect of parties is jurisdictional.

At common law, joinder of plaintiffs was compulsory where the parties, under the sub-
stantive law, were possessed of joint rights. Joint promisees under a contract, partners, and
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joint tenants were familiar examples. Equity courts developed another theory of compulsory
joinder, to carry out the policy of avoiding piecemeal litigation and multiplicity of suits.
Those persons necessary to a complete settlement of the controversy were usually required to
be joined, in order that the entire matter might be concluded by a single suit. Obviously, this
theory of joinder covered many situations where the substantive rights were not joint, and
accordingly joinder would not have been required in an action at law. Generally speaking,
the modern rule under the codes carries out the established equity doctrine. Thus, section
389 of the Code of Civil Procedure states: “The court may determine any controversy between
parties before it, when it can be done without prejudice to the rights of others, or by saving
their rights; but when a complete determination of the controversy cannot be had without
the presence of other parties, the court must then order them to be brought in * * * .” Such
statutes have been interpreted as declaratory of the equity rule and practice.

But the equity doctrine as developed by the courts is loose and ambiguous in its expres-
sion and uncertain in its application. Sometimes it is stated as a mandatory rule, and at
other times as a matter of discretion, designed to reach an equitable result if it is practicable
to do so. And despite various attempts at reconciliation of conflicting expressions a great
deal of confusion still remains in the cases. Bearing in mind the fundamental purpose of the
doctrine, we should, in dealing with “necessary” and “indispensable” parties, be careful to
avoid converting a discretionary power or a rule of fairness in procedure into an arbitrary
and burdensome requirement which may thwart rather than accomplish justice. These two
terms have frequently been coupled together as if they have the same meaning; but there
appears to be a sound distinction, both in theory and practice, between parties deemed “in-
dispensable” and those considered merely “necessary”. As Professor Clark has remarked:

It has been objected that the terms ‘necessary’ and ‘indispensable’ convey the same
idea. * * * But a distinction has been drawn. While necessary parties are so interested
in the controversy that they should normally be made parties in order to enable the
court to do complete justice, yet if their interests are separable from the rest and par-
ticularly where their presence in the suit cannot be obtained, they are not indispensa-
ble parties. The latter are those without whom the court cannot proceed.

First, then, what parties are indispensable? There may be some persons whose interests,
rights, or duties will inevitably be affected by any decree which can be rendered in the action.
Typical are the situations where a number of persons have undetermined interests in the
same property, or in a particular trust fund, and one of them seeks, in an action, to recover
the whole, to fix his share, or to recover a portion claimed by him. The other persons with
similar interests are indispensable parties. The reason is that a judgment in favor of one
claimant for part of the property or fund would necessarily determine the amount or extent
which remains available to the others. Hence, any judgment in the action would inevitably
affect their rights. Thus, in an action by one creditor against assignees for the benefit of
creditors, seeking an accounting and payment of his share of the assets, the other creditors
were held indispensable[,] and in an action by plaintiff to enforce a trust, where he claimed
the property in his own right, to the exclusion of another actual beneficiary, failure to join
the latter was held fatal to the judgment. Where, also, the plaintiff seeks some other type of
affirmative relief which, if granted, would injure or affect the interests of a third person not
joined that third person is an indispensable party. Thus, in an action by a lessor against a
sublessee to forfeit a parent lease because of acts of the sublessee, the sublessors (original
lessees) were indispensable parties, since a decree of forfeiture would deprive them of their
lease. And in a suit to cancel illegal registration of voters, all voters whose registration was
challenged were indispensable parties. * * *

All of these persons are, of course, “necessary” parties, but the decisions show that they
come within a special classification of necessary parties, to which the term “indispensable”
seems appropriate. An attempt to adjudicate their rights without joinder is futile. Many
cases go so far as to say that the court would have no jurisdiction to proceed without them,
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and that its purported judgment would be void and subject to collateral attack. The objection
being so fundamental, it need not be raised by the parties themselves; the court may, of its
own motion, dismiss the proceedings, or refuse to proceed, until these indispensable parties
are brought in. It follows that if the court does attempt to proceed, it is acting beyond its ju-
risdiction and may be restrained by prohibition.

The other classification includes persons who are interested in the sense that they might
possibly be affected by the decision, or whose interests in the subject matter or transaction
are such that it cannot be finally and completely settled without them; but nevertheless their
interests are so separable that a decree may be rendered between the parties before the court
without affecting those others. These latter may perhaps be “necessary” parties to a com-
plete settlement of the entire controversy or transaction, but are not “indispensable” to any
valid judgment in the particular case. They should normally be joined, and the court, follow-
ing the equity rule, will usually require them to be joined, in order to carry out the policy of
complete determination and avoidance of multiplicity of suits. But, since the rule itself is
one of equity, it is limited and qualified by considerations of fairness, convenience, and prac-
ticability. Where, for example, it is impossible to find these other persons or impracticable to
bring them in, the action may proceed as to those parties who are present.

* * *

With the foregoing distinctions in mind, the present action may be examined to deter-
mine whether the absent defendants are indispensable or only necessary parties. * * *

The action in these cases is against the distributee personally, and not against the estate;
and it is independent of the will and the probate proceeding. Each distributee is individually
held as a constructive trustee solely of the property which came to him, and none is inter-
ested in the granting or denial of similar relief as to any other. Where there are a number of
legatees and devisees, they would all appear to be “necessary” parties in the sense that the
main issue, the validity of the testamentary disposition of the property of decedent, affects
their property interests, and the entire matter, the disposition of all of the decedent’s prop-
erty, cannot be finally settled without a binding adjudication for or against every legatee or
devisee. Hence, the court will usually order them served and brought in unless there is some
good reason for not doing so. But the absent defendants in such a case are not indispensable
parties. Unlike the situations discussed above, in which any judgment would necessarily
affect the rights of the absent persons, the case here is one where plaintiff may litigate her
claim against the appearing defendants alone and obtain a decree which binds them alone.
The absent defendants, not being before the court, will not be bound by the judgment,
whether favorable or unfavorable, and their property interests will not be affected.

* * *

If, in this kind of action, the court has jurisdiction to try the case, and may render a valid
judgment where the plaintiff sues or maintains the suit against less than all of the distrib-
utees, it must be clear that they are not indispensable parties. So, in the present case, the
absent defendants are not indispensable parties, and the court has jurisdiction to proceed
without them, to determine the rights of the parties actually before it.

Much stress is laid by petitioners upon the fact that plaintiff prays for judgment against
all the defendants, and has not dismissed as to the absent parties. It is also pointed out that
the prayer seeks a decree quieting title to the property. Petitioners argue that the court can-
not have jurisdiction over the action in the form in which plaintiff seeks to maintain it, with-
out bringing in the absent parties. The answer to this contention is that the court cannot
lose jurisdiction of a proceeding merely because the prayer of the complaint seeks relief be-
yond that to which the plaintiff is entitled. The court may try the matters within its jurisdic-
tion and render a valid judgment. It is not bound to follow plaintiff’s theory and certainly it
will not be presumed that it will follow an erroneous theory and act beyond its jurisdiction.
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Only brief mention need be made of the contention that the prosecution of the action
against less than all of the distributees will cause inconvenience and multiplicity of suits to
the injury of the executor. These are all matters within the discretion of the court to consider
in connection with its policy to settle the entire controversy in one proceeding, if possible.
But the contention, as we have seen, does not go to the jurisdiction of the court.

We have refrained from discussing the question whether the lower court’s denial of the
motion to bring in the absent defendants was, under the circumstances, an abuse of discre-
tion. If they were readily available and could have been brought in without serious difficulty,
it may well be that the motion should have been granted. On the other hand, if, as is as-
serted by respondents, many reside outside the state or the country, great difficulty might be
encountered in any attempt to bring them in, and the trial might be indefinitely delayed, to
the detriment of the present parties. The fact that the interests of the absent defendants are
trivial as compared with that of the residuary legatee, which received over seventy-five per-
cent of the estate, is perhaps some indication of the reason why plaintiff chose to go to trial
against the latter alone. All these considerations, however, were for the trial court in the
first instance, and its determination, though reviewable in the proper manner, cannot be at-
tacked on an application for writ of prohibition.

The alternative writ, heretofore issued, is discharged, and the peremptory writ is denied.


