JEUB v. B/G FOODS, INC.
United States District Court for the District of Minnesota, 1942.
2 F.R.D. 238

NORDBYE, DISTRICT JUDGE.

The facts are briefly these: The complainants seek to recover damages from the defen-
dant, B/G Foods, Inc., on the grounds that, in one of the restaurants operated by this defen-
dant, they were served with certain ham which was contaminated, unwholesome, and delete-
rious to the health, causing complainants to become sick and distressed to their damage.
Certain Minnesota statutes are pleaded which make it unlawful for anyone to sell unwhole-
some, poisonous or deleterious food. Violation of such statutes is alleged. Prior to the service
of the answer, on application of the defendant, an ex parte order was obtained, making Swift
and Company a third-party defendant. The third-party complaint set forth that the ham
served was canned “Swift Premium Ham,” a product of Swift and Company, and purchased
in a sealed can by B/G Foods the day preceding the serving of the ham to the complainants.
It is asserted that B/G Foods was entirely free from any blame or negligence in connection
therewith. It is further alleged in the third-party complaint that “if any of said ham was
unwholesome, poisonous, deleterious or otherwise in any way unfit for human consumption,
such condition was caused solely and entirely by negligence and carelessness and unlawful
conduct on the part of Swift and Company.” Further, that “Swift and Company is liable to
indemnify and reimburse B/G Foods, Inc., for the whole amount of any recovery made by
plaintiff, * * * against B/G Foods, Inc., on account of said ham being served to her in its food
shop. * * *” Judgment is prayed that any recovery be against Swift and Company and not
B/G Foods, Inc., and that B/G Foods, Inc., have judgment against Swift and Company for any
and all sums which may be adjudged against B/G Foods, Inc., in favor of the plaintiff.

The motion to vacate the order is based on the showing that plaintiffs have not amended,
and have refused to amend, their complaints to state any cause of action against Swift and
Company. It is therefore the position of the third-party defendant that no relief can be
granted against it in this proceeding; that Rule 14 is merely procedural and does not create
any substantive rights; that no right of contribution or indemnity exists under the Minnesota
law merely because a suit has been commenced; and that the party must have suffered some
loss or paid more than his share of the loss before any rights will inure. It is pointed out
that, as yet, the B/G Foods has suffered no loss and has made no payment growing out of the
incident in question.

That the rights over and against Swift and Company, which B/G Foods may have by rea-
son of any loss sustained by it, must be governed by the substantive laws of this State is en-
tirely clear. The invoking of the third-party procedural practice must not do violence to the
substantive rights of the parties. However, an acceleration or an expedition of the presenta-
tion of such rights does not conflict what any Minnesota law. Rule 14 * * * permits the im-
pleader of a party “who is or may be liable.” The fact that an independent action for money
recovery could not be brought at this time does not militate against B/G Foods’ right to in-
voke a procedure which will determine rights of the parties concurrently with that of the ba-
sic proceeding, and if and when any loss has been sustained as to which Swift and Company
is liable over, the laws of this State in regard thereto may be made effective. * * * Rule 14 is
not restricted to the rights of indemnity or contribution which are presently enforcible * * * .

2. Rule 14 * * * reads, in part, as follows:

“* * * g defendant may move * * * for leave as a third-party plaintiff to serve a sum-
mons and complaint upon a person not a party to the action who is or may be liable to
him or to the plaintiff for all or part of the plaintiff’s claim against him. * * *”

This rule, and particularly the words “or may be” italicized above, indicate that the third-
party complaint is not prematurely brought. The court is of the opinion that the second point
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is not well taken.
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The apparent purpose of Rule 14 is to provide suitable machinery whereby the rights of
all parties may be determined in one proceeding. Manifestly, if Swift and Company is liable
over to B/G Foods, Inc., for any or all damages sustained by reason of the tortious act alleged,
no cogent reason is suggested why the original defendant should not avail itself of this rule.
Otherwise, B/G Foods, Inc., would be required to await the outcome of the present suit, and
then if plaintiffs recover, to institute an independent action for contribution or indemnity.
The rule under consideration was promulgated to avoid this very circuity of proceeding. Nei-
ther is any good reason suggested why the determination of the entire controversy in one
proceeding will prejudice the rights of any of the parties. Certainly, plaintiffs cannot com-
plain. They have not availed themselves of the opportunity to join Swift and Company as a
party defendant. To require the same jury to determine the controversy between the third-
party plaintiff and third-party defendant will not harm or jeopardize their rights or position
before these triers of fact. The rights of Swift and Company are likewise not prejudiced by
being made a third-party defendant. If it is liable over, it is concerned with the payment by
B/G Foods, Inc., of any loss or damage obtained by these plaintiffs. However, the recognition
or preservation of that right presents no particular difficulty. Any judgment against it by
way of contribution or indemnity may be stayed until the judgment in the original proceeding
against the B/G Foods, Inc., is paid or satisfied. One jury impaneled to determine the entire
controversy may not only save time and expense, but it is fair to assume that the ends of jus-
tice will be served by disposition of the entire matter through the facilities of one jury. Noth-
ing in this order should be construed as any final view of this Court as to the rights of B/G
Foods, Inc., against Swift and Company. Whether such rights are by way of contribution be-
tween joint tortfeasors or by way of indemnity, this Court does not express any view.

The motion, therefore, to vacate the order making Swift and Company a third-party de-
fendant in each of the above-entitled cases, is denied. Swift and Company is hereby allowed
twenty days after the filing of this order within which to file its answers herein. An excep-
tion is reserved to the Swift and Company.
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