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JONES v. MORRIS PLAN BANK
Supreme Court of Appeals of Virginia, 1937.

168 Va. 284, 191 S.E. 608

GREGORY, J., delivered the opinion of the court.

William B. Jones instituted an action for damages against the Morris Plan Bank of
Portsmouth for the conversion of his automobile. The parties will be designated here as they
were in the trial court.

After the plaintiff had introduced all of his evidence and before the defendant had intro-
duced any evidence on its behalf, the latter's counsel moved to strike the evidence of the
plaintiff and the court sustained the motion. A verdict for the defendant resulted.

The facts are that the plaintiff purchased from J.A. Parker, a dealer in automobiles, a
Plymouth sedan, agreeing to pay therefor $595. He paid a part of the purchase price by the
delivery of a used car to Parker of the agreed value of $245 and after crediting that amount
on the purchase price and adding a finance charge of $78.40, there remained an unpaid bal-
ance due the dealer of $428. This latter amount was payable in 12 monthly installments of
$35.70 each and evidenced by one note in the principal sum of $428.40. The note contained
this provision: “The whole amount of this note (less any payments made hereon) becomes
immediately due and payable in the event of non-payment at maturity of any installment
thereof.” The note was secured by the usual conditional sales contract used in like transac-
tions, in which it was agreed that the title to the car would be retained by the dealer until
the entire purchase price was paid in full. One of the provisions in the contract reads thus:
“Said note or this contract may be negotiated or assigned or the payment thereof renewed or
extended without passing title of said goods to purchaser.” Under this provision the contract
was assigned to the defendant on the same day it was executed and the note was indorsed by
Parker and delivered to the defendant at the same time.

Installment payments due on the note for May and June were not made when payable
and for them an action was instituted in the Civil and Police Court of the city of Suffolk. No
appearance was made by the defendant (Jones) in that action and judgment was obtained
against him for the two payments. Execution issued upon the judgment and it was satisfied
while in the hands of the sergeant of said city, by Jones, the plaintiff here, paying the full
amount of the execution to the said sergeant.

Later the defendant instituted another action against Jones in the same court for the
July installment which had become due and was unpaid, and to that action Jones filed a plea
of res adjudicata, whereupon the defendant here (Morris Plan Bank * * * ) took a non-suit.

On September 7, 1935, after the plaintiff had parked the automobile in the street in front
of his home and had the key in his possession, the defendant, in the night time, through its
agent, took possession of the automobile without the consent of the plaintiff and later sold it
and applied the proceeds upon the note.

Afterwards, the plaintiff instituted the present action for conversion to recover damages
for the loss of the automobile. His action in the court below was founded upon the theory
that when the May and June installments became due and were unpaid, then under the ac-
celeration clause in the note, the entire balance due thereon matured and at once became
due and the defendant having elected to sue him for only two installments instead of the en-
tire amount of the note, and having obtained a judgment for the two installments and satis-
faction of the execution issued thereon, it waived its right to collect the balance. He also con-
tends that the note was satisfied in the manner narrated and that the conditional sales con-
tract, the sole purpose of which was to secure the payment of the note, served its purpose and
ceased to exist, and, therefore, the title to the automobile was no longer retained, but upon
the satisfaction of the note, passed to the plaintiff and was his property when the agent of
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the defendant removed it and converted it to its own use.

The position of the defendant is that in an action for conversion it is essential that the
plaintiff establish his ownership of the property at the time of the conversion. It asserts that
the title to the automobile, which was the subject of the alleged conversion, was not vested in
the plaintiff at the time of the action, nor since, because the condition in the contract was
that the title should be retained by the seller (whose rights were assigned to the defendant)
until the entire purchase price was paid, and that the purchase price had never been paid,
and, therefore, the plaintiff has never had title to the automobile and could not maintain the
action of conversion.

The defendant also contends that the note and conditional sales contract were divisible;
that successive actions could be brought upon the installments as they matured, and that it
was not bound, at the risk of waiving its right to claim the balance, to sue for all installments
in one action.

The defendant does not deny that the acceleration clause matured all installments upon
the default in the payment of the May and June payments.

* * *

We decide that under the unconditional acceleration provision in the note involved here
and in the absence of the usual optional provision reserved to the holder, the entire amount
due upon the note became due and payable when default was made in paying an installment.
Therefore, when the action before the Civil and Police Justice of Suffolk was instituted, all
the installments were due and payable.

Was it essential that the defendant here institute an action for all of the installments
then due, or could it institute its action for only two of the installments and later institute
another action for other installments? The answer to that question depends upon the nature
of the transaction. If a transaction is represented by one single and indivisible contract and
the breach gives rise to one single cause of action, it cannot be split into distinct parts and
separate actions maintained for each.

On the other hand if the contract is divisible, giving rise to more than one cause of action
each may be proceeded upon separately.

Was the contract here single and indivisible or was it divisible? Our answer is that the
note and conditional sales contract constituted one single contract. The sole purpose of the
conditional sales contract was to retain the title in the seller until the note was paid. When
that condition was performed, the contract ended.

One of the principal tests in determining whether a demand is single and entire, or
whether it is several, so as to give rise to more than one cause of action, is the identity of
facts necessary to maintain the action. If the same evidence will support both actions there
is but one cause of action.

In the case at bar, all of the installments were due. The evidence essential to support the
action on the two installments for which the action was brought would be the identical evi-
dence necessary to maintain an action upon all of the installments. All installments having
matured at the time the action was begun, under well settled principles, those not embraced
in that action are now barred.

The well established rule forbidding the splitting of causes of action is clearly stated in 1
AM. JUR., “Actions,” § 96. It is there said:

One may bring separate suits on separate causes of action even if joinder of the sepa-
rate causes in one action is permissible, subject, however, to the power of the court to
order consolidation. On the other hand, one who has a claim against another may take
a part in the satisfaction of the whole, or maintain an action for a part only, of the
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claim, although there is some authority to the effect that a part of a demand cannot be
waived for the purpose of giving an inferior court jurisdiction. But after having brought
suit for a part of a claim, the plaintiff is barred from bringing another suit for another
part. The law does not permit the owner of a single or entire cause of action or an en-
tire or indivisible demand, without the consent of the person against whom the cause or
demand exists to divide or split that cause or demand so as to make it the subject of
several actions. The whole cause must be determined in one action. If suit is brought
for a part of a claim, a judgment obtained in that action precludes the plaintiff from
bringing a second action for the residue of the claim, notwithstanding the second form
of action is not identical with the first, or different grounds for relief are set forth in the
second suit. This principle not only embraces what was actually determined, but also
extends to every other matter which the parties might have litigated in the case. The
rule is founded upon the plainest and most substantial justice, namely, that litigation
should have an end and that no person should be unnecessarily harassed with a multi-
plicity of suits.

In the same work, * * * we find the following:

A contract to pay money in installments is divisible in its nature. Hence, each default
in the payment of an installment may be the subject of an independent action provided
it is brought before the next instalment becomes due, generally speaking, however, a
recovery for one installment will bar an action for the recovery of other installments
then due. In other words, each action should include every installment due at the time
it is commenced, unless a suit is, at the time, pending for the recovery thereof, or other
special circumstances exist.

* * *

The general rule established in Virginia is the same as that prevailing in the majority of
jurisdictions.

* * *

Our conclusion is that the court below erroneously struck the evidence of the plaintiff,
because when the defendant instituted its action for only two of the installments (when all of
the others were due), obtained a judgment on them and procured satisfaction of the execution
issued thereon, it constituted a complete bar to any action for the other installments; there-
fore, the appellant is not allowed to set up, in defense of the present action for the conversion
of the automobile, the fact that other installments have not been paid though they were due
when the first action was instituted. At the time the defendant lost its right to institute any
action for the remaining installments, the title to the automobile passed to the plaintiff. He
was the owner at the time the agent of the defendant took possession of it and exposed it to
sale.

It follows that the judgment of the court below will be reversed, and the case will be re-
manded for the sole purpose of determining the quantum of damages.

Reversed and remanded.




