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PAN AMERICAN FIRE & CASUALTY COMPANY v. REVERE
United States District Court E.D. Louisiana, 1960.

188 F.Supp. 474.

WRIGHT, District Judge.

On February 3, 1960, a tragic highway accident occurred near Covington, Louisiana. A
large tractor and trailer collided head-on with a bus carrying school children. The bus driver
and three of the children were killed and 23 others were injured, some very seriously. A few
moments later, compounding the disaster, another collision occurred between two cars fol-
lowing the bus. Having stopped in time to avoid ramming the disabled bus obstructing the
highway, the first of the following vehicles was struck from the rear by the other, and John
Wells, a passenger in the lead car, was injured.

Alleging that three suits against it have already been filed and that numerous other
claims have been made, the tractor’s liability insurer has instituted this interpleader action,
citing all potential claimants. It asks that they be enjoined from initiating legal proceedings
elsewhere or further prosecuting the actions already filed and that they be directed to assert
their claims in the present suit. Plaintiff has deposited a bond in the full amount of its policy
limits, $100,000, and avers that “it has no interest” in these insurance proceeds, being
merely “a disinterested stakeholder.” On the other hand, the Company denies liability to-
ward any and all claimants. This apparently contradictory position is explained by the
statement of its counsel, incorporated in the record as an amendment to the complaint, that
plaintiff “has no further claim” on the sum deposited with the court, but cannot technically
admit “liability” since that would amount to a concession that its assured was negligent and
expose him to a deficiency judgment.

The only question presented at this stage of the proceeding is whether, under the circum-
stances outlined, the remedy of interpleader is available to the insurer. At least one of the
claimants has challenged the propriety of such a procedure in this instance. Because the
question is complicated and has not been fully explored, it may be well to examine the prob-
lems presented in some detail.

1. Jurisdiction. Though the issue is not raised by the parties, the court must, of
course, initially consider whether it has jurisdiction of the cause. Plaintiff here invokes both
the Interpleader Act and Rule 22 of the Federal Rules of Civil Procedure and alleges diver-
sity of citizenship as a basis for federal jurisdiction.

Considering that four deaths and many serious injuries are involved and that the fund to
be distributed is $100,000, the usual jurisdictional amount requirement for diversity suits
applicable to an action under the Rule is clearly satisfied.4 A fortiori, the $500 amount stipu-
lated in the Act is present.5

Though the exact limits of the diversity requirement under the Rule and under the Act
have not been definitively established, it seems clear enough that sufficient diversity exists
in this instance for an action under either provision. Plaintiff is a citizen of Texas with its
principal place of business in that state, while one defendant, Wells, is a citizen of Wisconsin
and all the others are Louisiana residents. Thus, the normal requirement of complete diver-
sity between plaintiff on the one hand and defendants on the other is satisfied. This is
viewed as sufficient to support jurisdiction for interpleader under Rule 22. As for the Act,
the only requirement, at least for true interpleader, is diversity between some of the defen-

______

4 Though the courts and the commentators have usually passed the question in silence, it seems clear that the
“matter in controversy” in an interpleader suit is the fund to be distributed and that it is immaterial if (as may be
the case here) some of the individual claims do not reach the $10,000 figure.

5 Though the question is not likely to arise with such a minimal requirement, the language of the Act is clear
that the $500 figure refers to the total fund and not to the value of the individual claims.
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dant claimants, the citizenship of the plaintiff stakeholder being immaterial. The joinder of
the Wisconsin resident together with the Louisiana claimants satisfies this condition. And
even if the rule of [two earlier cases] does not apply here on the ground that this is not a
strict interpleader but rather an action “in the nature of interpleader” in which the plaintiff’s
citizenship is relevant, sufficient diversity exists since there is both “normal” diversity be-
tween the plaintiff and all defendants under § 1332 and “interpleader diversity” between at
least two co-claimants.

2. Strict Interpleader or Bill in the Nature of Interpleader. Apparently of the
opinion that the answer may affect the availability of the remedy sought here, the parties
have debated the question whether this is a case for “true,” ”strict,” or “pure” interpleader or
whether the present facts support only an action “in the nature of interpleader.” The differ-
ence between the two is that in strict interpleader the plaintiff is a disinterested stakeholder
while in the action in the nature of interpleader he is himself a claimant, whether directly or
by denying the validity of some or all of the other claims. Thus, if the casualty insurer had
brought in the claimants and said to them: “Gentlemen, I put before you the full amount of
the policy which those of you who prove your claims must divide between you, but I deny that
any of you is entitled to any portion of the fund and pray that all your demands be rejected
and that the deposit be returned to me in due course,” clearly this would not be a true inter-
pleader but an action in the nature of interpleader. The problem here is whether the allega-
tion of disinterestedness already noted changes the character of the action to one of strict
interpleader. In view of the denial of liability and the plaintiff’s obligation to its assured to
resist all claims, it may be doubted that the requisites of a strict bill are satisfied. On the
other hand, some weight must be given to the unequivocal language in which the insurer has
attempted to abandon title to the fund. A nice question is presented which theoreticians
might debate at some length.

But does it matter how the action is characterized? It would seem to make no difference
since both Rule 22 and the Interpleader Act expressly provide for actions in the nature of
interpleader as well as strict bills, the drafters in each case voicing their intent to erase the
distinction. But before so concluding, we must dispose of an old rule of equity that gave im-
portance to the difference between “pure” and “impure” bills of interpleader.

3. Special Equitable Ground for Bill in the Nature of Interpleader. Though ap-
parently known to the early common law, modern interpleader developed in the chancery
courts and is today considered an equitable remedy. Hence, in theory at least, the resort to
equity must be justified by the absence of an adequate remedy at law. One might suppose
that exposure to unnecessary vexation by a multiplicity of suits on the same obligation were
a sufficient ground for equitable relief. And so it is if the conditions of strict interpleader are
met. But, for reasons that no one bothered to explain, the rule was otherwise when the
plaintiff was not a mere stakeholder. It was laid down that a bill in the nature of inter-
pleader would not lie unless supported by some special equity besides double vexation. Thus,
a suit like this one which has no independent equitable basis could not be maintained unless
it could be characterized as a true bill of interpleader.

Though it was perhaps more honored in the breach than the observance, such was the
rule. But, inherently weak, it could not long survive the liberalizing force of the Interpleader
Act of 1936 and the Rules of Civil Procedure promulgated in 1938. Indeed, once the differ-
ence between strict bills and bills in the nature of interpleader was eliminated, there re-
mained no basis for distinguishing the requirements and demanding special equities for the
action in the nature of interpleader. Henceforth, it could be assumed that the prerequisites
of interpleader were the same whether the plaintiff were interested or not, and that these
conditions were spelled out in the written provisions. * * *

The present law, then, is that the only equitable ground necessary for interpleader,
whether the plaintiff is a disinterested stakeholder or not, is exposure to double or multiple
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vexation. But, of course, this does not mean that every person threatened with a multiplicity
of suits is entitled to interplead. The function of interpleader is to rescue a debtor from un-
due harassment when there are several claims made against the same fund. It is because
the aggregate demands exceed the insurer’s contractual obligation that the condition is here
satisfied.21

4. Exposure to Multiple Liability. Though the Interpleader Act makes no such re-
quirement, Rule 22 apparently permits interpleader only if the claims “are such that the
plaintiff is or may be exposed to double or multiple liability.” (Emphasis added.) In theory at
least, this is not necessarily the same thing as exposure to double or multiple vexation on a
single obligation. There may be situations in which the debtor, though harassed by many
suits on account of one transaction, is never in danger of being compelled to pay the same
debt twice. Indeed, here, the argument is advanced that because it has fixed the limits of its
liability in its policy, the insurer is not exposed to multiple liability no matter how many
claims are filed, and, therefore, is not entitled to maintain interpleader, at least under the
Rule.

But the requirement is not a strict one. Nor could it be as part of a Rule that is said to
provide “the most modern and liberal method of obtaining interpleader to be found.” The key
to the clause requiring exposure to “double or multiple liability” is in the words “may be.”
The danger need not be immediate; any possibility of having to pay more than is justly due,
no matter how improbable or remote, will suffice. At least, it is settled that an insurer with
limited contractual liability who faces claims in excess of his policy limits is “exposed” within
the intendment of Rule 22, and we need go no further to find the requirement satisfied here.

5. Adversity of Claimants. In a somewhat overlapping objection, it is said that the
present claims are not characterized by that “adversity” to one another which is a prerequi-
site of interpleader. It is of course true that they are identical neither in origin nor in
amount and that they are, in some degree at least, independent demands. But, despite the
objection of purists who would retain the old doctrine of complete “mutual exclusiveness,”
both Rule 22 and the Interpleader Act now expressly provide that this is no bar to the rem-
edy. On the other hand, there remains a requirement that the claimants be “adverse” in
some way. The question is whether that requirement is met when, as here, the claimants,
though in theory indifferent toward each other, are in fact competing for a fund which is not
large enough to satisfy them all.28

6. Fault of Plaintiff. Because interpleader is an equitable remedy the “clean hands
doctrine” applies. Accordingly, “if the hazard which plaintiff seeks to avoid has been occa-
sioned by his own act he is not entitled to the remedy.” 0One application of the rule is that “a
tortfeasor cannot obtain protection in an action in the nature of interpleader against the con-
sequences of his own wrong.” Thus, the driver of the trailer-truck here probably could not
maintain the action. But does it follow that his insurer is also disqualified?

The only basis for such a contention in the present circumstances is the Louisiana rule
that an automobile liability insurer is considered a “joint tort feasor” with its assured when
the latter is at fault. But that characterization is merely a useful fiction designed to prevent
the inequitable result that would otherwise be imposed by the strict laws of prescription.
Clearly, it has nothing to do with, and cannot affect, the equitable doctrine of “clean hands.”

______

21 If the claims did not exceed the policy limits there would be no ground for interpleader. Nor would there be
under the circumstances of the present suit as to the tortfeasor himself, since his liability is in no way limited.

28 In this instance, considering the number of victims and the fact that four of them died, there can be no ques-
tion but that the available fund will be insufficient to fully compensate everyone.

It is of no moment that some of the “claims” alleged may not have been actually asserted, for under both the
Rule and the Act, as amended in 1948, the availability of interpleader is determined on the basis of the claims which
“may” be asserted.
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As a matter of fact, the insurer here is altogether blameless. There is no reason why it can-
not appeal to equity.

7. Unliquidated Tort Claims as Justifying Interpleader. Over and above the tech-
nical objections already disposed of, the argument is advanced that interpleader is not an
appropriate method of adjudicating unliquidated tort claims. Such a bald proposition might
be rejected summarily were it not for the startling fact that there appears to be no precedent
in the federal courts for granting interpleader in the present situation. The matter must be
examined closely.

At the outset, it seems clear that interpleader will lie when there are several tort claim-
ants who have obtained judgments which aggregate more than the amount of the policy. In-
deed, in that case it can make no difference whether the claims originated in tort or contract.
Moreover, it is settled that interpleader is available to an insurer whose policy is insufficient
to satisfy contract claims, though they have not been reduced to judgment. Why, then,
should the remedy be denied to a blameless insurer faced with excessive tort claims? Three
reasons have been suggested: (1) As to quantum, at least, tort claims are more conjectural
than contract claims; (2) since it is not directly liable to the claimants, the insurer’s exposure
as to tort claims is “remote” until they have been reduced to judgment; and (3) tort claims
“are peculiarly appropriate for jury trial,” which would have to be denied under the equitable
practice of interpleader.

The effect of the first objection is only this: that it is more difficult in the case of tort
claims to determine whether the aggregate will exceed the policy limits so as to render the
claimants “adverse” and expose the insurer to “multiple liability.” It may be that there are
few cases in which this result can be reasonably anticipated, but, clearly, this is one of them.

The second objection, though it forms the basis of the only reported decision denying in-
terpleader to an automobile liability insurer, is no better. Indeed, under the “may be ex-
posed” clause of Rule 22 and the “may claim” clause of the Interpleader Act, it would not
seem to matter how remote the danger might be. But, in any event, prematurity is no de-
fense under the peculiar Louisiana law which allows a direct action against the automobile
liability insurer.

Finally, the argument based on denial of trial by jury must fall in view of the conclusion
reached here that interpleader and jury trial of certain issues can properly be combined.

Since nothing in Rule 22 or the Interpleader Act opposes the use of the remedy in an
automobile case, and all the prerequisites of interpleader are satisfied, it would be a violation
of the principle of “liberal construction” of “remedial” legislation to deny the present plaintiff
the protection it asks for.

8. Jury Trial. On the theory that the resort to equity defeats the right of trial by jury,
it has been said that once interpleader is granted all issues in the case must be tried to the
judge alone. * * * Whatever may be the right solution in another case, here it seems clear
that the questions of liability and damages ought to be put to a jury. * * * Nothing in Rule
22 or the Interpleader Act opposes such a procedure. Indeed, the provision of the Federal
Rules which permits separate trial of distinct issues invites this solution.45 Thus, there can
be no objection to granting interpleader here on the ground that Seventh Amendment rights
are thereby denied. Each claimant can be given a full opportunity to prove his case before a
jury, reserving to the court only the task of apportioning the fund between those who are
successful if the aggregate of the verdicts exceeds the amount of the insurance proceeds.

9. Enjoining of Other Proceedings. Usually interpleader will not be really effective

______

45 F.R.CIV.P., Rule 42(b). The applicability of the Rules of Civil Procedure to an action under the Interpleader
Act is expressly stated in F.R.CIV.P., Rule 22(2).
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unless all claimants are brought before the same court in one proceeding and restricted to
that single forum in the assertion of their claims. To accomplish that end, absent voluntary
self-restraint on the part of all interested parties, it is of course essential that the inter-
pleader court enjoin the institution or prosecution of other suits on the same subject matter
elsewhere. Immediately, the question arises whether Section 2283 of Title 28 of the Code
presents an obstacle to enjoining state court proceedings.46

As amended in 1948, that section prohibits a federal court from interfering with a pend-
ing state court action except in three situations: (1) Where such a course is “expressly author-
ized by Act of Congress”; (2) where the issuance of an injunction by the federal court is “nec-
essary in aid of its jurisdiction”; and (3) where the court’s action is required “to protect or ef-
fectuate its judgments.” Clearly, the first exception is applicable to a suit brought under the
Interpleader Act since that statute expressly empowers powers the court to enjoin the claim-
ants “from instituting or prosecuting any proceeding in any State or United States court af-
fecting the property, instrument or obligation involved in the interpleader action * * * .” But
the exception does not apply to an action under Rule 22, for the quoted provision authorizing
stay orders is restricted to statutory interpleader. If state court proceedings can be enjoined
when interpleader is brought under the Rule it must be by virtue of the second exception in
Section 2283.

The question whether the court entertaining a non-statutory interpleader suit may en-
join state court proceedings on the same issues on the theory that it is “necessary in aid of its
jurisdiction” is not free from doubt. Before Toucey v. New York Life Ins. Co., such power ap-
pears to have been recognized. Not surprisingly, afterward, it was denied. But with the
1948 Revision overruling Toucey and expressly codifying the exception, the old rule may be
deemed reestablished, and every indication is that, regardless of the Interpleader Act, the
power of a federal court to enjoin pending state court proceedings in a case like this one will
be sustained. Certainly that result is desirable, if not indispensable. If the court had no
power to enjoin concurrent state court proceedings, the grant of interpleader would often cre-
ate more problems than it solved.

10. Venue and Service of Process. It has been demonstrated thus far that, except as
to strictly jurisdictional matters,54 the requirements for interpleader under Rule 22 and un-
der the Interpleader Act are identical, and that the present action could be maintained under
either provision. But there are two procedural limitations on actions under the Rule which
become important whenever the claimants are not all within the territorial jurisdiction of the
district court. The first is that the only proper venue for the suit when the defendants do not
all reside in the same state is the residence of the plaintiff;a the second, that process cannot
run beyond the boundaries of the state in which the court sits. These restrictions are of
course waivable, but if objection is raised by the affected defendant, they usually form an ab-
solute bar to the action. Thus, here, if Rule 22 alone were applicable, absent a waiver of
venue by Wells, the suit would have to be instituted at the plaintiff’s domicile in Texas,60 and

______

46 The cited provision does not, of course, prevent enjoining other federal court proceedings. Nor is Section
2283 viewed as barring an injunction restraining the parties from instituting a state court action on the same issue
in the future. The only question is whether the interpleader court has power to enjoin an already pending state
court proceeding.

54 I.e., jurisdictional amount and diversity requirements. One other difference has not been mentioned. While
the Interpleader Act expressly requires deposit of the money or property in the registry of the court, or of an equiva-
lent bond, the Rule makes no such requirement.

a [EDITOR’S NOTE] Under 28 U.S.C. § 1391 as it then stood, there were only two possible venues: the plaintiff’s
home state or the state where all of the defendants resided. Congress subsequently amended § 1391 to its present
form.

60 Because of the Wisconsin defendant, there is no one district or state in which “all defendants reside” and the
only proper venue is that of the plaintiff. (Except for Wells, the present venue would not be objectionable since all
the other claimants are residents of the Eastern District of Louisiana.)
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none of the defendants could be validly served unless they were found in that state.

But the situation is different when jurisdiction exists under the statute, for the Inter-
pleader Act specially provides that the action may be commenced in any district where one
defendant resides and that process will run throughout the United States. Unfortunately,
these exceptional rules apply only to statutory interpleader. The present suit, then, is main-
tainable only under the Interpleader Act unless the Wisconsin defendant waives venue and
voluntarily appears or is found in Louisiana.

11. Conclusion. Although, because of the venue and service problems just recited, Rule
22 is not available, the court clearly has jurisdiction of the action under the Interpleader Act.
Accordingly, the prayer for interpleader will be granted, without, however, discharging the
plaintiff who is contractually bound to resist the demands. Injunctions will issue restraining
all parties from further prosecuting any pending suits against plaintiff or its assured on ac-
count of the accident described, or from instituting like proceedings before this or any other
court. All defendants will be required to enter their claims by way of answer in this action
within thirty days from notice of this judgment. Thereafter, upon timely demand by any one
of the parties, the court will order a joint jury trial of all the claims upon the issues of liabil-
ity and damages. In the event the aggregate of the verdicts should exceed the amount of
plaintiff’s liability, the court reserves unto itself the task of apportioning the insurance pro-
ceeds in such manner as it deems just.

The motion to dismiss will be denied.


