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COLLINGS, JUSTICE.

Juan C. Rios brought this suit against Jessie Hubert Davis in the District Court to re-
cover damages in the sum of $17,500.00, alleged to have been sustained as a result of per-
sonal injuries received on December 24, 1960, in an automobile collision. Plaintiff alleged
that his injuries were proximately caused by negligence on the part of the defendant. The
defendant answered alleging that Rios was guilty of contributory negligence. Also, among
other defenses, the defendant urged a plea of res judicata and collateral estoppel based upon
the findings and the judgment entered on December 17, 1962, in a suit between the same
parties in the County Court at Law of El Paso County. The plea of res judicata was sus-
tained and judgment was entered in favor of the defendant Jessie Hubert Davis. Juan C.
Rios has appealed.

It is shown by the record that on April 11, 1961, Popular Dry Goods Company brought
suit against appellee Davis in the El Paso County Court at Law, seeking to recover for dam-
ages to its truck in the sum of $443.97, alleged to have been sustained in the same collision
here involved. Davis answered alleging contributory negligence on the part of Popular and
joined appellant Juan C. Rios as a third party defendant and sought to recover from Rios
$248.50, the alleged amount of damages to his automobile. The jury in the County Court at
Law found that Popular Dry Goods Company and Rios were guilty of negligence proximately
causing the collision. However, the jury also found that Davis was guilty of negligence
proximately causing the collision, and judgment was entered in the County Court at Law
denying Popular Dry Goods any recovery against Davis and denying Davis any recovery
against Rios.

Appellant Rios in his third point contends that the District Court erred in sustaining ap-
pellee’s plea of res judicata based upon the judgment of the County Court at Law because the
findings on the issues regarding appellant’s negligence and liability in the County Court at
Law case were immaterial because the judgment entered in that case was in favor of appel-
lant. We sustain this point. We are unable to agree with appellee’s contention that the find-
ings in the County Court at Law case that Rios was guilty of negligence in failing to keep a
proper lookout and in driving on the left side of the roadway, and that such negligent acts
were proximate causes of the accident were essential to the judgment entered therein. The
sole basis for the judgment in the County Court at Law as between Rios and Davis was the
findings concerning the negligence of Davis. The finding that Rios was negligent was not
essential or material to the judgment and the judgment was not based thereon. On the con-
trary, the finding in the County Court at Law case that Rios was negligent proximately caus-
ing the accident would, if it had been controlling, led to a different result. Since the judg-
ment was in favor of Rios he had no right or opportunity to complain of or to appeal from the
finding that he was guilty of such negligence even if such finding had been without any sup-
port whatever in the evidence. The right of appeal is from a judgment and not from a find-
ing. The principles controlling the fact situation here involved are, in our opinion, stated in
the following quoted authorities and cases.
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In the case of Word v. Colley * * * the court stated as follows:

It is the judgment, and not the verdict or the conclusions of fact, filed by a trial court
which constitutes the estoppel, and a finding of fact by a jury or a court which does not
become the basis or one of the grounds of the judgment rendered is not conclusive
against either party to the suit.
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For the reasons stated the court erred in entering judgment for Jessie Hubert Davis
based upon his plea of res judicata and collateral estoppel. The judgment is, therefore, re-
versed and the cause is remanded.
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