PHILLIPS PETROLEUM COMPANY v. SHUTTS
Supreme Court of the United States, 1985.
472 U.S. 797, 105 S.Ct. 2965, 86 L.Ed.2d 628.

JUSTICE REHNQUIST delivered the opinion of the Court.

Petitioner is a Delaware corporation which has its principal place of business in Okla-
homa. During the 1970's it produced or purchased natural gas from leased land located in 11
different States, and sold most of the gas in interstate commerce. Respondents are some
28,000 of the royalty owners possessing rights to the leases from which petitioner produced
the gas; they reside in all 50 States, the District of Columbia, and several foreign countries.
Respondents brought a class action against petitioner in the Kansas state court, seeking to
recover interest on royalty payments which had been delayed by petitioner. They recovered
judgment in the trial court, and the Supreme Court of Kansas affirmed the judgment over
petitioner's contentions that the Due Process Clause of the Fourteenth Amendment pre-
vented Kansas from adjudicating the claims of all the respondents, and that the Due Process
Clause and the Full Faith and Credit Clause of Article IV of the Constitution prohibited the
application of Kansas law to all of the transactions between petitioner and respondents. We
granted certiorari to consider these claims. We reject petitioner's jurisdictional claim, but
sustain its claim regarding the choice of law.

Because petitioner sold the gas to its customers in interstate commerce, it was required
to secure approval for price increases from what was then the Federal Power Commission,
and is now the Federal Energy Regulatory Commission. Under its regulations the Federal
Power Commission permitted petitioner to propose and collect tentative higher gas prices,
subject to final approval by the Commission. If the Commission eventually denied peti-
tioner's proposed price increase or reduced the proposed increase, petitioner would have to
refund to its customers the difference between the approved price and the higher price
charged, plus interest at a rate set by statute.

Although petitioner received higher gas prices pending review by the Commission, peti-
tioner suspended any increase in royalties paid to the royalty owners because the higher
price could be subject to recoupment by petitioner's customers. Petitioner agreed to pay the
higher royalty only if the royalty owners would provide petitioner with a bond or indemnity
for the increase, plus interest, in case the price increase was not ultimately approved and a
refund was due to the customers. Petitioner set the interest rate on the indemnity agree-
ments at the same interest rate the Commission would have required petitioner to refund to
its customers. A small percentage of the royalty owners provided this indemnity and received
royalties immediately from the interim price increases; these royalty owners are unimpor-
tant to this case.

The remaining royalty owners received no royalty on the unapproved portion of the
prices until the Federal Power Commission approval of those prices became final. Royalties
on the unapproved portion of the gas price were suspended three times by petitioner, corre-
sponding to its three proposed price increases in the mid-1970's. In three written opinions
the Commission approved all of petitioner's tentative price increases, so petitioner paid to its
royalty owners the suspended royalties of $3.7 million in 1976, $4.7 million in 1977, and $2.9
million in 1978. Petitioner paid no interest to the royalty owners although it had the use of
the suspended royalty money for a number of years.

Respondents Irl Shutts, Robert Anderson, and Betty Anderson filed suit against peti-
tioner in Kansas state court, seeking interest payments on their suspended royalties which
petitioner had possessed pending the Commission's approval of the price increases. Shutts is
a resident of Kansas, and the Andersons live in Oklahoma. Shutts and the Andersons own
gas leases in Oklahoma and Texas. Over petitioner's objection the Kansas trial court granted
respondents' motion to certify the suit as a class action under Kansas law. The class as certi-
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fied was comprised of 33,000 royalty owners who had royalties suspended by petitioner. The
average claim of each royalty owner for interest on the suspended royalties was $100.

After the class was certified respondents provided each class member with notice
through first-class mail. The notice described the action and informed each class member
that he could appear in person or by counsel; otherwise each member would be represented
by Shutts and the Andersons, the named plaintiffs. The notices also stated that class mem-
bers would be included in the class and bound by the judgment unless they “opted out” of the
lawsuit by executing and returning a “request for exclusion” that was included with the no-
tice. The final class as certified contained 28,100 members; 3,400 had “opted out” of the class
by returning the request for exclusion, and notice could not be delivered to another 1,500
members, who were also excluded. Less [sic] than 1,000 of the class members resided in Kan-
sas. Only a minuscule amount, approximately one quarter of one percent, of the gas leases
involved in the lawsuit were on Kansas land.

After petitioner's mandamus petition to decertify the class was denied, the case was tried
to the court. The court found petitioner liable under Kansas law for interest on the sus-
pended royalties to all class members. The trial court relied heavily on an earlier, unrelated
class action involving the same nominal plaintiff and the same defendant. The Kansas Su-
preme Court had held * * * that a gas company owed interest to royalty owners for royalties
suspended pending final Commission approval of a price increase. No federal statutes
touched on the liability for suspended royalties, and the court * * * held as a matter of Kan-
sas equity law that the applicable interest rates for computation of interest on suspended
royalties were the interest rates at which the gas company would have had to reimburse its
customers had its interim price increase been rejected by the Commission. The court * * *
viewed these as the fairest interest rates because they were also the rates that petitioner re-
quired the royalty owners to meet in their indemnity agreements in order to avoid suspended
royalties.

The trial court in the present case applied the rule * * * and held petitioner liable for pre-
judgment and postjudgment interest on the suspended royalties, computed at the Commis-
sion rates governing petitioner's three price increases. * * * The trial court did not deter-
mine whether any difference existed between the laws of Kansas and other States, or
whether another State's laws should be applied to non-Kansas plaintiffs or to royalties from
leases in States other than Kansas.

Petitioner raised two principal claims in its appeal to the Supreme Court of Kansas. It
first asserted that the Kansas trial court did not possess personal jurisdiction over absent
plaintiff class members as required by International Shoe, and similar cases. Related to this
first claim was petitioner's contention that the “opt-out” notice to absent class members,
which forced them to return the request for exclusion in order to avoid the suit, was insuffi-
cient to bind class members who were not residents of Kansas or who did not possess “mini-
mum contacts” with Kansas. Second, petitioner claimed that Kansas courts could not apply
Kansas law to every claim in the dispute. The trial court should have looked to the laws of
each State where the leases were located to determine, on the basis of conflict of laws princi-
ples, whether interest on the suspended royalties was recoverable, and at what rate.

The Supreme Court of Kansas held that the entire cause of action was maintainable un-
der the Kansas class-action statute, and the court rejected both of petitioner's claims. First, it
held that the absent class members were plaintiffs, not defendants, and thus the traditional
minimum contacts test of International Shoe did not apply. The court held that nonresident
class-action plaintiffs were only entitled to adequate notice, an opportunity to be heard, an
opportunity to opt out of the case, and adequate representation by the named plaintiffs. If
these procedural due process minima were met, according to the court, Kansas could assert
jurisdiction over the plaintiff class and bind each class member with a judgment on his claim.
The court surveyed the course of the litigation and concluded that all of these minima had
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been met.

The court also rejected petitioner's contention that Kansas law could not be applied to
plaintiffs and royalty arrangements having no connection with Kansas. The court stated that
generally the law of the forum controlled all claims unless “compelling reasons” existed to
apply a different law. The court found no compelling reasons, and noted that “[t]he plaintiff
class members have indicated their desire to have this action determined under the laws of
Kansas.” The court affirmed as a matter of Kansas equity law the award of interest on the
suspended royalties, at the rates imposed by the trial court. The court set the postjudgment
interest rate on all claims at the Kansas statutory rate of 15%.

I

As a threshold matter we must determine whether petitioner has standing to assert the
claim that Kansas did not possess proper jurisdiction over the many plaintiffs in the class
who were not Kansas residents and had no connection to Kansas. Respondents claim that a
party generally may assert only his own rights, and that petitioner has no standing to assert
the rights of its adversary, the plaintiff class, in order to defeat the judgment in favor of the
class.

Standing to sue in any Article III court is, of course, a federal question which does not
depend on the party's prior standing in state court. Generally stated, federal standing re-
quires an allegation of a present or immediate injury in fact, where the party requesting
standing has “alleged such a personal stake in the outcome of the controversy as to assure
that concrete adverseness which sharpens the presentation of issues.” There must be some
causal connection between the asserted injury and the challenged action, and the injury
must be of the type “likely to be redressed by a favorable decision.”

Additional prudential limitations on standing may exist even though the Article III re-
quirements are met because “the judiciary seeks to avoid deciding questions of broad social
import where no individual rights would be vindicated and to limit access to the federal
courts to those litigants best suited to assert a particular claim.” One of these prudential
limits on standing is that a litigant must normally assert his own legal interests rather than
those of third parties.

Respondents claim that petitioner is barred by the rule requiring that a party assert only
his own rights; they point out that respondents and petitioner are adversaries and do not
have allied interests such that petitioner would be a good proponent of class members' inter-
ests. They further urge that petitioner's interference is unneeded because the class members
have had opportunity to complain about Kansas' assertion of jurisdiction over their claim,
but none have done so.

Respondents may be correct that petitioner does not possess standing jus tertii, but this
is not the issue. Petitioner seeks to vindicate its own interests. As a class-action defendant
petitioner is in a unique predicament. If Kansas does not possess jurisdiction over this plain-
tiff class, petitioner will be bound to 28,100 judgment holders scattered across the globe, but
none of these will be bound by the Kansas decree. Petitioner could be subject to numerous
later individual suits by these class members because a judgment issued without proper per-
sonal jurisdiction over an absent party is not entitled to full faith and credit elsewhere and
thus has no res judicata effect as to that party. Whether it wins or loses on the merits, peti-
tioner has a distinct and personal interest in seeing the entire plaintiff class bound by res
Judicata just as petitioner is bound. The only way a class action defendant like petitioner can
assure itself of this binding effect of the judgment is to ascertain that the forum court has
jurisdiction over every plaintiff whose claim it seeks to adjudicate, sufficient to support a de-
fense of res judicata in a later suit for damages by class members.

While it is true that a court adjudicating a dispute may not be able to predetermine the
res judicata effect of its own judgment, petitioner has alleged that it would be obviously and
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immediately injured if this class-action judgment against it became final without binding the
plaintiff class. We think that such an injury is sufficient to give petitioner standing on its
own right to raise the jurisdiction claim in this Court.

Petitioner's posture is somewhat similar to the trust settlor defendant in Hanson v.
Denckla, who [sic] we found to have standing to challenge the forum's personal jurisdiction
over an out-of-state trust company which was an indispensable party under the forum State's
law. Because the court could not proceed with the action without jurisdiction over the trust
company, we observed that “any defendant affected by the court's judgment hald] that ‘direct
and substantial personal interest in the outcome’ that is necessary to challenge whether that
jurisdiction was in fact acquired.”

II

Reduced to its essentials, petitioner's argument is that unless out-of-state plaintiffs af-
firmatively consent, the Kansas courts may not exert jurisdiction over their claims. Peti-
tioner claims that failure to execute and return the “request for exclusion” provided with the
class notice cannot constitute consent of the out-of-state plaintiffs; thus Kansas courts may
exercise jurisdiction over these plaintiffs only if the plaintiffs possess the sufficient “mini-
mum contacts” with Kansas as that term is used in cases involving personal jurisdiction over
out-of-state defendants. Since Kansas had no prelitigation contact with many of the plain-
tiffs and leases involved, petitioner claims that Kansas has exceeded its jurisdictional reach
and thereby violated the due process rights of the absent plaintiffs.

In International Shoe we were faced with an out-of-state corporation which sought to
avoid the exercise of personal jurisdiction over it as a defendant by a Washington state court.
We held that the extent of the defendant's due process protection would depend “upon the
quality and nature of the activity in relation to the fair and orderly administration of the
laws * * * ” We noted that the Due Process Clause did not permit a State to make a binding
judgment against a person with whom the State had no contacts, ties, or relations. If the
defendant possessed certain minimum contacts with the State, so that it was “reasonable
and just, according to our traditional conception of fair play and substantial justice” for a
State to exercise personal jurisdiction, the State could force the defendant to defend himself
in the forum, upon pain of default, and could bind him to a judgment.

The purpose of this test, of course, is to protect a defendant from the travail of defending
in a distant forum, unless the defendant's contacts with the forum make it just to force him
to defend there. As we explained in Woodson the defendant's contacts should be such that “he
should reasonably anticipate being haled” into the forum. In Insurance Corp. of Ireland v.
Compagnie des Bauxites de Guinee, we explained that the requirement that a court have per-
sonal jurisdiction comes from the Due Process Clause's protection of the defendant's personal
liberty interest, and said that the requirement “represents a restriction on judicial power not
as a matter of sovereignty, but as a matter of individual liberty.” (Footnote omitted.)

Although the cases like Shaffer and Woodson which petitioner relies on for a minimum
contacts requirement all dealt with out-of-state defendants or parties in the procedural pos-
ture of a defendant, petitioner claims that the same analysis must apply to absent class-
action plaintiffs. In this regard petitioner correctly points out that a chose in action is a con-
stitutionally recognized property interest possessed by each of the plaintiffs. An adverse
judgment by Kansas courts in this case may extinguish the chose in action forever through
res judicata. Such an adverse judgment, petitioner claims, would be every bit as onerous to
an absent plaintiff as an adverse judgment on the merits would be to a defendant. Thus, the
same due process protections should apply to absent plaintiffs: Kansas should not be able to
exert jurisdiction over the plaintiff's claims unless the plaintiffs have sufficient minimum
contacts with Kansas.

We think petitioner's premise is in error. The burdens placed by a State upon an absent
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class-action plaintiff are not of the same order or magnitude as those it places upon an ab-
sent defendant. An out-of-state defendant summoned by a plaintiff is faced with the full pow-
ers of the forum State to render judgment against it. The defendant must generally hire
counsel and travel to the forum to defend itself from the plaintiff's claim, or suffer a default
judgment. The defendant may be forced to participate in extended and often costly discovery,
and will be forced to respond in damages or to comply with some other form of remedy im-
posed by the court should it lose the suit. The defendant may also face liability for court costs
and attorney's fees. These burdens are substantial, and the minimum contacts requirement
of the Due Process Clause prevents the forum State from unfairly imposing them upon the
defendant.

A class-action plaintiff, however, is in quite a different posture. The Court noted this dif-
ference in Hansberry v. Lee, which explained that a “class” or “representative” suit was an
exception to the rule that one could not be bound by judgment in personam unless one was
made fully a party in the traditional sense. As the Court pointed out in Hansberry, the class
action was an invention of equity to enable it to proceed to a decree in suits where the num-
ber of those interested in the litigation was too great to permit joinder. The absent parties
would be bound by the decree so long as the named parties adequately represented the ab-
sent class and the prosecution of the litigation was within the common interest.!

Modern plaintiff class actions follow the same goals, permitting litigation of a suit involv-
ing common questions when there are too many plaintiffs for proper joinder. Class actions
also may permit the plaintiffs to pool claims which would be uneconomical to litigate indi-
vidually. For example, this lawsuit involves claims averaging about $100 per plaintiff; most
of the plaintiffs would have no realistic day in court if a class action were not available.

In sharp contrast to the predicament of a defendant haled into an out-of-state forum, the
plaintiffs in this suit were not haled anywhere to defend themselves upon pain of a default
judgment. As commentators have noted, from the plaintiffs' point of view a class action re-
sembles a “quasi-administrative proceeding, conducted by the judge.”

A plaintiff class in Kansas and numerous other jurisdictions cannot first be certified
unless the judge, with the aid of the named plaintiffs and defendant, conducts an inquiry
into the common nature of the named plaintiffs' and the absent plaintiffs' claims, the ade-
quacy of representation, the jurisdiction possessed over the class, and any other matters that
will bear upon proper representation of the absent plaintiffs' interest. Unlike a defendant in
a civil suit, a class-action plaintiff is not required to fend for himself. The court and named
plaintiffs protect his interests. Indeed, the class-action defendant itself has a great interest
in ensuring that the absent plaintiff's claims are properly before the forum. In this case, for
example, the defendant sought to avoid class certification by alleging that the absent plain-
tiffs would not be adequately represented and were not amenable to jurisdiction.

The concern of the typical class-action rules for the absent plaintiffs is manifested in
other ways. Most jurisdictions, including Kansas, require that a class action, once certified,
may not be dismissed or compromised without the approval of the court. In many jurisdic-
tions such as Kansas the court may amend the pleadings to ensure that all sections of the
class are represented adequately.

Besides this continuing solicitude for their rights, absent plaintiff class members are not
subject to other burdens imposed upon defendants. They need not hire counsel or appear.

1 The holding in Hansberry, of course, was that petitioners in that case had not a sufficient common interest
with the parties to a prior lawsuit such that a decree against those parties in the prior suit would bind the petition-
ers. But in the present case there is no question that the named plaintiffs adequately represent the class, and that
all members of the class have the same interest in enforcing their claims against the defendant.
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They are almost never subject to counterclaims or cross-claims, or liability for fees or costs.22
Absent plaintiff class members are not subject to coercive or punitive remedies. Nor will an
adverse judgment typically bind an absent plaintiff for any damages, although a valid ad-
verse judgment may extinguish any of the plaintiff's claims which were litigated.

Unlike a defendant in a normal civil suit, an absent class-action plaintiff is not required
to do anything. He may sit back and allow the litigation to run its course, content in knowing
that there are safeguards provided for his protection. In most class actions an absent plain-
tiff is provided at least with an opportunity to “opt out” of the class, and if he takes advan-
tage of that opportunity he is removed from the litigation entirely. This was true of the Kan-
sas proceedings in this case. The Kansas procedure provided for the mailing of a notice to
each class member by first-class mail. The notice, as we have previously indicated, described
the action and informed the class member that he could appear in person or by counsel, in
default of which he would be represented by the named plaintiffs and their attorneys. The
notice further stated that class members would be included in the class and bound by the
judgment unless they “opted out” by executing and returning a “request for exclusion” that
was included in the notice.

Petitioner contends, however, that the “opt out” procedure provided by Kansas is not
good enough, and that an “opt in” procedure is required to satisfy the Due Process Clause of
the Fourteenth Amendment. Insofar as plaintiffs who have no minimum contacts with the
forum State are concerned, an “opt in” provision would require that each class member af-
firmatively consent to his inclusion within the class.

Because States place fewer burdens upon absent class plaintiffs than they do upon ab-
sent defendants in nonclass suits, the Due Process Clause need not and does not afford the
former as much protection from state-court jurisdiction as it does the latter. The Fourteenth
Amendment does protect “persons,” not “defendants,” however, so absent plaintiffs as well as
absent defendants are entitled to some protection from the jurisdiction of a forum State
which seeks to adjudicate their claims. In this case we hold that a forum State may exercise
jurisdiction over the claim of an absent class-action plaintiff, even though that plaintiff may
not possess the minimum contacts with the forum which would support personal jurisdiction
over a defendant. If the forum State wishes to bind an absent plaintiff concerning a claim for
money damages or similar relief at law,3 it must provide minimal procedural due process
protection. The plaintiff must receive notice plus an opportunity to be heard and participate
in the litigation, whether in person or through counsel. The notice must be the best practica-
ble, “reasonably calculated, under all the circumstances, to apprise interested parties of the
pendency of the action and afford them an opportunity to present their objections.” The no-
tice should describe the action and the plaintiffs' rights in it. Additionally, we hold that due
process requires at a minimum that an absent plaintiff be provided with an opportunity to
remove himself from the class by executing and returning an “opt out” or “request for exclu-
sion” form to the court. Finally, the Due Process Clause of course requires that the named
plaintiff at all times adequately represent the interests of the absent class members.

We reject petitioner's contention that the Due Process Clause of the Fourteenth Amend-
ment requires that absent plaintiffs affirmatively “opt in” to the class, rather than be deemed
members of the class if they do not “opt out.” We think that such a contention is supported

2 Petitioner places emphasis on the fact that absent class members might be subject to discovery, counter-
claims, cross-claims, or court costs. Petitioner cites no cases involving any such imposition upon plaintiffs, however.
We are convinced that such burdens are rarely imposed upon plaintiff class members, and that the disposition of
these issues is best left to a case which presents them in a more concrete way.

3 Our holding today is limited to those class actions which seek to bind known plaintiffs concerning claims
wholly or predominately for money judgments. We intimate no view concerning other types of class actions, such as
those seeking equitable relief. Nor, of course, does our discussion of personal jurisdiction address class actions
where the jurisdiction is asserted against a defendant class.
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by little, if any precedent, and that it ignores the differences between class-action plaintiffs,
on the one hand, and defendants in nonclass civil suits on the other. Any plaintiff may con-
sent to jurisdiction. The essential question, then, is how stringent the requirement for a
showing of consent will be.

We think that the procedure followed by Kansas, where a fully descriptive notice is sent
first-class mail to each class member, with an explanation of the right to “opt out,” satisfies
due process. Requiring a plaintiff to affirmatively request inclusion would probably impede
the prosecution of those class actions involving an aggregation of small individual claims,
where a large number of claims are required to make it economical to bring suit. The plain-
tiff's claim may be so small, or the plaintiff so unfamiliar with the law, that he would not file
suit individually, nor would he affirmatively request inclusion in the class if such a request
were required by the Constitution. If, on the other hand, the plaintiff's claim is sufficiently
large or important that he wishes to litigate it on his own, he will likely have retained an at-
torney or have thought about filing suit, and should be fully capable of exercising his right to
“opt out.”

In this case over 3,400 members of the potential class did “opt out,” which belies the con-
tention that “opt out” procedures result in guaranteed jurisdiction by inertia. Another 1,500
were excluded because the notice and “opt out” form was undeliverable. We think that such
results show that the “opt out” procedure provided by Kansas is by no means pro forma, and
that the Constitution does not require more to protect what must be the somewhat rare spe-
cies of class member who is unwilling to execute an “opt out” form, but whose claim is none-
theless so important that he cannot be presumed to consent to being a member of the class by
his failure to do so. Petitioner's “opt in” requirement would require the invalidation of scores
of state statutes and of the class-action provision of the Federal Rules of Civil Procedure, and
for the reasons stated we do not think that the Constitution requires the State to sacrifice
the obvious advantages in judicial efficiency resulting from the “opt out” approach for the
protection of the rara avis portrayed by petitioner.

We therefore hold that the protection afforded the plaintiff class members by the Kansas
statute satisfies the Due Process Clause. The interests of the absent plaintiffs are sufficiently
protected by the forum State when those plaintiffs are provided with a request for exclusion
that can be returned within a reasonable time to the court. Both the Kansas trial court and
the Supreme Court of Kansas held that the class received adequate representation, and no
party disputes that conclusion here. We conclude that the Kansas court properly asserted
personal jurisdiction over the absent plaintiffs and their claims against petitioner.

111

The Kansas courts applied Kansas contract and Kansas equity law to every claim in this
case, notwithstanding that over 99% of the gas leases and some 97% of the plaintiffs in the
case had no apparent connection to the State of Kansas except for this lawsuit. Petitioner
protested that the Kansas courts should apply the laws of the States where the leases were
located, or at least apply Texas and Oklahoma law because so many of the leases came from
those States. The Kansas courts disregarded this contention and found petitioner liable for
interest on the suspended royalties as a matter of Kansas law, and set the interest rates un-
der Kansas equity principles.

Petitioner contends that total application of Kansas substantive law violated the consti-
tutional limitations on choice of law mandated by the Due Process Clause of the Fourteenth
Amendment and the Full Faith and Credit Clause of Article IV, § 1. We must first determine
whether Kansas law conflicts in any material way with any other law which could apply.
There can be no injury in applying Kansas law if it is not in conflict with that of any other
jurisdiction connected to this suit.

Petitioner claims that Kansas law conflicts with that of a number of States connected to
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this litigation, especially Texas and Oklahoma. These putative conflicts range from the direct
to the tangential, and may be addressed by the Supreme Court of Kansas on remand under
the correct constitutional standard. For example, there is no recorded Oklahoma decision
dealing with interest liability for suspended royalties: whether Oklahoma is likely to impose
liability would require a survey of Oklahoma oil and gas law. Even if Oklahoma found such
liability, petitioner shows that Oklahoma would most likely apply its constitutional and
statutory 6% interest rate rather than the much higher Kansas rates applied in this litiga-
tion.

Additionally, petitioner points to an Oklahoma statute which excuses liability for interest
if a creditor accepts payment of the full principal without a claim for interest, Petitioner con-
tends that by ignoring this statute the Kansas courts created liability that does not exist in
Oklahoma.

Petitioner also points out several conflicts between Kansas and Texas law. Although
Texas recognizes interest liability for suspended royalties, Texas has never awarded any
such interest at a rate greater than 6%, which corresponds with the Texas constitutional and
statutory rate. Moreover, at least one court interpreting Texas law appears to have held that
Texas excuses interest liability once the gas company offers to take an indemnity from the
royalty owner and pay him the suspended royalty while the price increase is still tentative.
Such a rule is contrary to Kansas law as applied below, but if applied to the Texas plaintiffs
or leases in this case, would vastly reduce petitioner's liability.

The conflicts on the applicable interest rates, alone—which we do not think can be la-
beled “false conflicts” without a more thoroughgoing treatment than was accorded them by
the Supreme Court of Kansas—certainly amounted to millions of dollars in liability. We
think that the Supreme Court of Kansas erred in deciding on the basis that it did that the
application of its laws to all claims would be constitutional.

Four Terms ago we addressed a similar situation in Allstate Ins. Co. v. Hague. In that
case we were confronted with two conflicting rules of state insurance law. Minnesota permit-
ted the “stacking” of separate uninsured motorist policies while Wisconsin did not. Although
the decedent lived in Wisconsin, took out insurance policies and was killed there, he was em-
ployed in Minnesota, and after his death his widow moved to Minnesota for reasons unre-
lated to the litigation, and was appointed personal representative of his estate. She filed suit
in Minnesota courts, which applied the Minnesota stacking rule.

The plurality in Allstate noted that a particular set of facts giving rise to litigation could
justify, constitutionally, the application of more than one jurisdiction's laws. The plurality
recognized, however, that the Due Process Clause and the Full Faith and Credit Clause pro-
vided modest restrictions on the application of forum law. These restrictions required “that
for a State's substantive law to be selected in a constitutionally permissible manner, that
State must have a significant contact or significant aggregation of contacts, creating state
interests, such that choice of its law is neither arbitrary nor fundamentally unfair.” The dis-
senting Justices were in substantial agreement with this principle. The dissent stressed that
the Due Process Clause prohibited the application of law which was only casually or slightly
related to the litigation, while the Full Faith and Credit Clause required the forum to respect
the laws and judgments of other States, subject to the forum's own interests in furthering its
public policy.

The plurality in Allstate affirmed the application of Minnesota law because of the forum's
significant contacts to the litigation which supported the State's interest in applying its law.
Kansas' contacts to this litigation, as explained by the Kansas Supreme Court, can be
gleaned from the opinion below.

Petitioner owns property and conducts substantial business in the State, so Kansas cer-
tainly has an interest in regulating petitioner's conduct in Kansas. Moreover, oil and gas ex-
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traction is an important business to Kansas, and although only a few leases in issue are lo-
cated in Kansas, hundreds of Kansas plaintiffs were affected by petitioner's suspension of
royalties; thus the court held that the State has a real interest in protecting “the rights of
these royalty owners both as individual residents of [Kansas] and as members of this particu-
lar class of plaintiffs.” The Kansas Supreme Court pointed out that Kansas courts are quite
familiar with this type of lawsuit, and “[t]he plaintiff class members have indicated their de-
sire to have this action determined under the laws of Kansas.” Finally, the Kansas court
buttressed its use of Kansas law by stating that this lawsuit was analogous to a suit against
a “common fund” located in Kansas.

We do not lightly discount this description of Kansas' contacts with this litigation and its
interest in applying its law. There is, however, no “common fund” located in Kansas that
would require or support the application of only Kansas law to all these claims. As the Kan-
sas court noted, petitioner commingled the suspended royalties with its general corporate
accounts. There is no specific identifiable res in Kansas, nor is there any limited amount
which may be depleted before every plaintiff is compensated. Only by somehow aggregating
all the separate claims in this case could a “common fund” in any sense be created, and the
term becomes all but meaningless when used in such an expansive sense.

We also give little credence to the idea that Kansas law should apply to all claims be-
cause the plaintiffs, by failing to opt out, evinced their desire to be bound by Kansas law.
Even if one could say that the plaintiffs “consented” to the application of Kansas law by not
opting out, plaintiff's desire for forum law is rarely, if ever controlling. In most cases the
plaintiff shows his obvious wish for forum law by filing there. “If a plaintiff could choose the
substantive rules to be applied to an action * * * the invitation to forum shopping would be
irresistible.” Even if a plaintiff evidences his desire for forum law by moving to the forum,
we have generally accorded such a move little or no significance. In Allstate the plaintiff's
move to the forum was only relevant because it was unrelated and prior to the litigation.2
Thus the plaintiffs' desire for Kansas law, manifested by their participation in this Kansas
lawsuit, bears little relevance.

The Supreme Court of Kansas in its opinion in this case expressed the view that by rea-
son of the fact that it was adjudicating a nationwide class action, it had much greater lati-
tude in applying its own law to the transactions in question than might otherwise be the
case:

“The general rule is that the law of the forum applies unless it is expressly shown that a
different law governs, and in case of doubt, the law of the forum is preferred * * * . Where a
state court determines it has jurisdiction over a nationwide class action and procedural due
process guarantees of notice and adequate representation are present, we believe the law of
the forum should be applied unless compelling reasons exist for applying a different law
* %% Compelling reasons do not exist to require this court to look to other state laws to de-
termine the rights of the parties involved in this lawsuit.”

We think that this is something of a “bootstrap” argument. The Kansas class-action stat-
ute, like those of most other jurisdictions, requires that there be “common issues of law or
fact.” But while a State may, for the reasons we have previously stated, assume jurisdiction
over the claims of plaintiffs whose principal contacts are with other States, it may not use
this assumption of jurisdiction as an added weight in the scale when considering the permis-
sible constitutional limits on choice of substantive law. It may not take a transaction with
little or no relationship to the forum and apply the law of the forum in order to satisfy the
procedural requirement that there be a “common question of law.” The issue of personal ju-
risdiction over plaintiffs in a class action is entirely distinct from the question of the consti-

2 [EDITOR’S NOTE] This statement is not exactly accurate. If you are interested in why not, see me at your con-
venience or take Conflict of Laws.
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tutional limitations on choice of law; the latter calculus is not altered by the fact that it may
be more difficult or more burdensome to comply with the constitutional limitations because
of the large number of transactions which the State proposes to adjudicate and which have
little connection with the forum.

Kansas must have a “significant contact or significant aggregation of contacts” to the
claims asserted by each member of the plaintiff class, contacts “creating state interests,” in
order to ensure that the choice of Kansas law is not arbitrary or unfair. Given Kansas' lack of
“Iinterest” in claims unrelated to that State, and the substantive conflict with jurisdictions
such as Texas, we conclude that application of Kansas law to every claim in this case is suffi-
ciently arbitrary and unfair as to exceed constitutional limits.8

When considering fairness in this context, an important element is the expectation of the
parties. There is no indication that when the leases involving land and royalty owners out-
side of Kansas were executed, the parties had any idea that Kansas law would control. Nei-
ther the Due Process Clause nor the Full Faith and Credit Clause requires Kansas “to sub-
stitute for its own [laws], applicable to persons and events within it, the conflicting statute of
another state,” but Kansas “may not abrogate the rights of parties beyond its borders having
no relation to anything done or to be done within them.”

Here the Supreme Court of Kansas took the view that in a nationwide class action where
procedural due process guarantees of notice and adequate representation were met, “the law
of the forum should be applied unless compelling reasons exist for applying a different law.”
Whatever practical reasons may have commended this rule to the Supreme Court of Kansas,
for the reasons already stated we do not believe that it is consistent with the decisions of this
Court. We make no effort to determine for ourselves which law must apply to the various
transactions involved in this lawsuit, and we reaffirm our observation in Allstate that in
many situations a state court may be free to apply one of several choices of law. But the con-
stitutional limitations laid down * * * must be respected even in a nationwide class action.

We therefore affirm the judgment of the Supreme Court of Kansas insofar as it upheld
the jurisdiction of the Kansas courts over the plaintiff class members in this case, and re-
verse its judgment insofar as it held that Kansas law was applicable to all of the transactions
which it sought to adjudicate. We remand the case to that court for further proceedings not
inconsistent with this opinion.

It is so ordered.

8 In this case the Kansas Supreme Court held that “[the trial court did not determine whether any difference
existed between the laws of Kansas and other states or whether another state's law should be applied.” Respon-
dents contend that the trial court and the Supreme Court actually incorporated by reference the opinion in [an ear-
lier case] where the court looked to the Texas and Oklahoma interest rate statutes and found them inapplicable. We
do not think that the Kansas Supreme Court fully adopted th[at] choice-of-law discussion * * * as its holding in this
case. But even if we agreed that [the case] was somehow incorporated below, that would be insufficient. [It] was a
pre-Allstate case involving only 2 other States, rather than the 10 present here. Moreover, the gas region involved
[there] * * * was primarily within Kansas borders. * * *
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