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TANBRO FABRICS CORPORATION v. BEAUNIT MILLS, INC.
Supreme Court, Appellate Division, First Department, New York, 1957.

4 A.D.2d 519, 167 N.Y.S.2d 387.

BREITEL, JUSTICE.

Stripped of procedural details, the question here is whether a buyer of textile goods may
obtain a single trial against the seller and the processor of the goods, either by joinder in a
single action, or by consolidation of actions, to determine whether the goods are defective,
and if so, whether the defect is the consequence of breach by the seller, or the processor, or
both of them. Special Terma held that such joinder or consolidation is not available. A con-
trary view is reached here. It is held that the buyer is entitled to have such a common trial,
either by joinder in a single action or by a consolidation of actions.

The underlying business dispute spawned three lawsuits. In the first action (the second
in the captioned title), the seller, Beaunit, sought to recover the purchase price of goods sold
and delivered to Tanbro. The Buyer, Tanbro, counterclaimed for breach of warranty for im-
proper manufacture, as a result of which the goods were subject to “yarn slippage”. [sic] The
seller replied to the counterclaim by denying that the slippage was due to improper manufac-
ture. A portion of the goods still being in the hands of the processor, Tanbro initiated an-
other action * * * in replevin, to recover these goods. The processor, Amity, counterclaimed
for its charges and asserted its claim to the goods under an artisan’s lien. In the exchanges
that preceded and attended the bringing of these lawsuits, the buyer Tanbro received
Beaunit’s assertion that the yarn slippage was caused by the processor’s improper handling,
while with equal force the processor charged the same defect to Beaunit as a consequence of
its improper manufacture.

At this juncture, Tanbro, the buyer, brought the third lawsuit * * * against Beaunit and
Amity, charging the goods were defective because of yarn slippage and that such slippage
was caused by either the seller, Beaunit, or alternatively the processor, Amity, or both. This
is the main action before the court.

At Special Term, the buyer Tanbro moved to consolidate the three actions. Beaunit and
Amity separately cross-moved to dismiss the complaint in the buyer’s main action on the
ground that there were prior actions pending between the parties with respect to the same
cause of action. The motion to consolidate was denied and Beaunit’s cross-motion to dismiss
the complaint as against it was granted.

The order should be modified by granting the consolidation, denying the cross-motion of
the seller Beaunit to dismiss the complaint as to it in the buyer’s main action and otherwise
affirming the order.

Both the seller and the processor resist consolidation. They do so on the ground that
each had a separate and different relationship to the buyer, and that each was involved in a
separate and independent contract. Therefore, they say, there is not involved the “same
transaction or occurrence”, [sic] nor any common question of law or fact to sustain either a
joinder of parties or a consolidation of the actions.1 They stress that the buyer Tanbro wishes
to pit against each other the seller and the processor on the issue of responsibility for the al-

______

a [EDITOR’S NOTE] Special Term is the motion part of the New York State Supreme Court. It handles all pre-
trial matters, after which it “hands off” the case to Trial Term.

1 Both at Special Term and by the argument of the parties in this court it has been assumed that if a joinder of
parties were permissible, then a consolidation of the actions was likewise authorized. As a matter of fact the statute
authorizing consolidation is a much broader one than that permitting joinder of parties. It is true, however, that on
occasion tests justifying joinder have been used in determining whether consolidation was proper. Such an assumed
identity of test is not justified by the statutes. Nevertheless, for the purposes of this case, if the parties may be
joined, a fortiori, the actions may be consolidated.
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leged defect, while the buyer sits back free from the obligation to prove a full case, as it
would otherwise have to do in separate actions against the seller and the processor. The
buyer, on the other hand, argues that what is identical to the cases are the goods and the
defect, with the common question of who is responsible for the defect. The buyer concedes
that it would have to prove the defect, and also prove that the defect must have been caused
by either the seller or the processor or both of them; that, therefore, this involves a single
transaction or occurrence and involves a common question of fact.

The controlling statute is Section 212 of the Civil Practice Act. * * * The portion perti-
nent to the joinder of defendants reads as follows:

2. All persons may be joined in one action as defendants if there is asserted against
them jointly, severally, or in the alternative, any right to relief in respect of or arising
out of the same transaction, occurrence, or series of transactions or occurrences and if
any question of law or fact common to all of them would arise in the action. Judgment
may be given according to their respective liabilities, against one or more defendants as
may be found to be liable upon all of the evidence, without regard to the party by whom
it has been introduced.

A reading of the section by itself would suggest little or no difficulty in permitting a joinder of
parties in the buyer’s main action o a consolidation of the three actions. However, the section
has a history, which has created some confusion as to the meaning and application of the sec-
tion.

The seller and the processor rely heavily on Ader v. Blau. The case arose under the
predecessor statute permitting joinder [§ 258] * * * . In that case the plaintiff sought to join
in one death action the person charged with having caused the accident resulting in the inju-
ries ending in death and a treating physician who, it was charged, by his incompetence, was
the cause of the decedent’s death. The Court of Appeals expressed doubt whether the joinder
statute contemplated joinder in such a case, even if the section were given a liberal interpre-
tation. It went on, however, to hold that Section 258 * * , since repealed, albeit [ostensibly] a
restriction on joinder of causes of action in pleading, was [also] a limiting factor in permitting
joinder of parties. Applying the statute, it held the joinder impermissible.

In reaction to this decision * * * , Section 258 was repealed in favor of a broad pleading
section. In making the recommendation, the Judicial Council referred to the Ader case and
the fact that the court had regarded the area of joinder of parties limited by the pleading re-
strictions of Section 258. It added,

Complete freedom should be allowed in the joinder of causes of action as in the joinder
of parties, and it is submitted that the correct approach to the joinder both of parties
and of causes of action is the English one: May the matters conveniently be tried to-
gether? The problem is to combine as many matters as possible to avoid multiplicity
and at the same time not unduly complicate the litigation for the jury.

The full effect of the repealer of old Section 258 has, however, not been left to specula-
tion. The Court of Appeals, in Great Northern Telegraph Company v. Yokohama Specie
Bank, discussed the question frontally. It held that the Ader case, was a result of the plead-
ing limitation contained in the old, and now repealed, Section 258. The Court went on to
point out that Section 211, as it then was, permitting joinder of parties, was designed to
adopt the English practice with regard to joinder in this State, and, accordingly, that the
greatest weight should be given to the cases under the English practice. It then referred,
among others, to the case of Payne v. British Time Recorder Company, in which it was held
that an unpaid seller could join in one action the purchaser, in seeking recovery of the price,
and the actual supplier for breach of contract, in the alternative, if it appeared that the sup-
plies did not conform to the sample. And in the Great Northern case, itself, joinder was al-
lowed plaintiff against the Superintendent of Banks for payments due plaintiff, on which
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claim the Superintendent was asserting as a bar a time limitation provided by statute, and a
correspondent Bank, which plaintiff asserted owed a duty to plaintiff to file the claim
promptly with the Superintendent of Banks, in the event that it should be held that the
claim was barred by lapse of time.

Notably, in the Great Northern Telegraph case, and in the English cases relied upon
therein, there were joined, as defendants, parties that owed to plaintiff obligations under in-
dependent and separate contracts and in independent and separate relationships. In none of
the cases was the “same transaction or occurrence” construed to require an identity of duty
and relationship. In the English case, discussed above, it had been held that the common
question was whether the supplies conformed to the sample. In the Great Northern case the
common question was whether the claim had been barred by lapse of time. In the instant
case the common questions are: Were the goods defective, and if so, by whom was the defect
caused?

The emphasis in the legislative and decisional history is that the joinder statute is to be
accorded broad liberality and interpretation in order to avoid multiplicity of suits and incon-
sistencies in determination. Moreover, the philosophy of broad joinder of parties has been
followed in many jurisdictions.

In 1949, when the joinder statutes were revised and codified, again on the recommenda-
tion of the Judicial Council, the history of these statutes was considered and the principle of
liberal application reaffirmed. * * *

This then is the background for the present section 212 of the Civil Practice Act. It
should be beyond argument, by now, that it is no longer a bar to joinder, and, by parallel rea-
soning, a fortiori, to consolidation, that there is not an identity of duty or contract upon
which to assert alternative liability. It is still necessary, of course, that there be a finding
that the alternative liability arises out of a common transaction or occurrence involving
common questions of fact and law. But this is not a rigid test. It is to be applied with judg-
ment and discretion, in the balancing of convenience and justice between the parties in-
volved). Indeed, the buyer’s situation prompted Special Term to comment that the buyer,
Tanbro, “is in the unenviable position of not knowing possibly which of its contracting parties
is responsible and in separate actions may find itself confronted with defeat in each event
though the product as finally delivered may be defective.”

On the other hand, the view taken here does not mean that the buyer is not obliged to
make out a prima facie case. Of course, it must. Its situation would be, as the Judicial
Council foresaw in its Fifteenth Annual Report:

Similarly, when a party is in doubt as to the person from whom he is entitled to relief,
the pleading of necessity will assert a right in the alternative; for only by asserting
facts which in the alternative fasten liability either upon one or the other defendant can
the plaintiff make out a cause of action and, by proving such facts, establish a prima fa-
cie case.”

* * *

In the light of this reasoning, the cross-motion dismissing the complaint in the buyer’s
main action against the seller, Beaunit, on the ground of prior action pending, should have
been determined otherwise. It is in that action and under that complaint that both defen-
dants are charged with alternative liability. While consolidation would bring all of the par-
ties and their respective claims and cross-claims together, there would actually be no plead-
ing which asserts alternative liability under Section 212. There is no reason why the issue
should not be presented by a forthright pleading, although, concededly, so long as consolida-
tion is granted the matter is not of the greatest moment.

The right of joinder and the privilege to obtain consolidation is always counterbalanced,
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of course, by the power of the court to grant a severance, or to deny a consolidation, if preju-
dice or injustice appear. In this case, the danger of separate trials, leading, perhaps, to an
unjust and illogical result, is a possibility well worth avoiding. The buyer is entitled to a less
hazardous adjudication of his dispute, so long as he is able to make out a prima facie case of
alternative liability.

Accordingly, the order of Special Term insofar as it granted the cross motion to dismiss
the complaint in the first described action as against the defendant Beaunit and denied the
buyer Tanbro’s motion to consolidate the three actions should be modified to deny the cross
motion and to grant the motion to consolidate, and otherwise should be affirmed, on the law
and in the exercise of discretion of the court, with costs to the appellant-respondent against
the respondents-appellants.

Order unanimously modified to deny the cross motion to dismiss the complaint and to
grant motion to consolidate, and as so modified, affirmed. Settle order on notice.

All concur.


