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INTRODUCTION

One of the things that bedevils first-year students is the law’s vagueness. Most students
arrive at law school with at least an unconscious idea that the law is fixed and certain. That
is (not at all regrettably) not the case. If the law worked that way, we could simply feed the
relevant data1 into a computer; the computer would churn out the answer, and all of us
would have to find something else to do with our lives. The law does not work that way,
however, which is a good thing. If it did, it would quickly acquire a Procrustean rigidity that,
while it might have the advantage of predictability, would often produce bad results—that is,
results with which we as a society are uncomfortable. I certainly do not suggest that predict-
ability is without value. It is, however, no more than a second-order value. The first-order
value to which we all aspire is very hard to define, but it has something to do with amor-
phous concepts like “justice,” “fairness” and “procedural regularity.”

Remember that every case begins with a client with a problem. Law is our society’s at-
tempt to make possible the peaceful resolution of problems, and that often requires a fair
amount of creativity. Largely for that reason, the law is not fixed and immutable; it is al-
ways a work in progress. When a new kind of problem surfaces, we try to devise a solution
with which society can live. Sometimes legislatures address problems in the first instance,
but often the courts do so through the common law. As time goes on and more cases arise, we
may tinker with the solution to make it work better, or, in some circumstances, we may dis-
card it completely and try something totally new.

In the first year of law school, you are undertaking two enormous jobs simultaneously.
First, you are learning a whole new vocabulary and language. That can be a struggle, and
you should get yourself a good law dictionary (Black’s is the most widely used) and keep it
handy. Every time you see an unfamiliar word or phrase, look it up.2 Do not count on under-
standing the meaning simply from the context in which the term appears. After all of the
years that I have been in the law, my dictionary still sits on my desk where I can reach it
without having to get up. When you come to class, you should be able to explain what par-
ticular terms in the cases you have read mean. You will discover that even some words that
are familiar to you colloquially take on different meanings when used as legal terms. “Con-
vert” means several things in daily parlance (e.g. to change something, to acquire different
(particularly religious) beliefs, or to score one or two points after a touchdown), but it has a
very specialized meaning in Torts.

Second, you are learning an entirely new thinking system. Lawyers approach problems
in very structured ways. Organization is critical. In the roughly one thousand years of An-
glo-American legal history, we think we have learned some good ways to analyze legal prob-
lems. That time span is important. If it’s taken us that long to develop sophisticated analy-
sis (and we’re still constantly working on it), don’t be discouraged if it takes you more than a

1 Even here one must make judgments, and a computer cannot make them. What are the relevant data?
What makes a datum is relevant or not?

2 Among other things, that avoids the uncomfortable silence that occurs when you are reciting and the teacher
asks you to refresh the class’s memory on the meaning of a term.
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few days, weeks or months to assimilate it.

Either of these jobs would be challenging just standing alone. To undertake both at the
same time requires a fair amount of dedication, discipline and self-tolerance. For the most
part, pre-law-school education involves information acquisition. That is not our primary
goal. Here you are acquiring and honing new mental processes. Like any form of training, it
can be uncomfortable at times because you are (I hope) stretching yourselves to increase your
capacity. View it as a training process, similar to training for a marathon. You will not “get
it” all at once; no one does. (That includes your professors.) Be patient with yourselves and
your colleagues. Let us reason together.

CLASS REQUIREMENTS

A. Class Attendance

You should plan to attend every class; that’s part of your job as a law student . Part of my
job is to make the classes worth your time and effort . I will circulate a sign-in sheet at the be-
ginning of every class. If the sheet doesn’t make it around to where you are sitting, please stop
at the lectern on your way out of class to sign in. I will fill in the names of st udents who forget
to sign in if I remember seeing them, but in a class as large as ours, I may certainly overlook
some.

If you encounter difficulties such as illness or personal or family emergencies that make it
impossible for you to attend on a particular day, please let me know, preferably in a dvance,
whether by telephone, e-mail or a personal message, so that I don’t think you’re just blowing
the class off. You are required to attend at least 80% of the classes, which tran slates to five
absences. If you have a sixth unexcused absence, you will not be allowed take the final exami-
nation. Let’s not go there.

B. Class Preparation

I expect you to be on time, thoroughly prepared, and ready to participate in class room
discussion. (If you think about it, that’s probably pretty much what you expect from me.)
If you are not prepared for a particular class (and it happens), you must notify me before
the class begins. (I don’t necessarily need to know why; I don’t want to pry. I do however,
want to avoid the embarrassment that accompanies being called on when one is unpr e-
pared and the waste of class time that is an inevitable concomitant of that.) If you have
not notified me in advance and are not prepared when called on, I will direct the Regis trar
to reduce your score on the final examination by five points . There is no need to risk that,
however; all it takes to avoid it is a simple notification . I have never had to deduct points
from an examination as long as I have been teaching.

Thorough preparation is essential. On the other hand, it is not useful for you to “read
ahead,” even if you feel that you have the time. It will make things harder rather than
easier. That is because we are building a structure, and we need to have the foundation
in place before beginning the first floor. If you are trying to read material before we have
discussed the preceding material in class, you do not really have the foundati on. This
leads to misassumptions and confusion rather than enlightenment.

I cannot emphasize too strongly the importance of doing your own brief for each ma jor case
that we read. (Don’t try to brief all the note cases; you’ll go nuts.) Doing the brief is part of the
process of learning to think like a lawyer, and there are no shortcuts that will not impair your
chances of doing as well as you can in law school . Especially in the first few weeks of class, you
will discover that our discussion follows th e pattern of a good brief fairly closely. Having a
good brief makes it much easier for you to participate in class discu ssion, which is one of the
keys to doing well. (It also takes away a lot of the anxiety that inevitably comes with one’s
first exposure to legal analysis.)
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To be sure, there are lots of study aids out there, and they are seductive, because they
make you think you really understand how something works when you really haven’t done the
hard work that produces deep understanding . That’s not to say that you should never consult
a secondary source; of course you should . It’s a question of how to use those sources in a way
that helps rather than hurts your development.

C. Class Participation

Class is not primarily a time for me to tell you abo ut the law. It is a time for all of us to
engage in discussion about the subject to help you learn to reason like a lawyer . It really is a
joint undertaking involving everyone. You play a large part in educating you rselves and in
educating one another. Practice making arguments for one side or a nother. See which side
you think should prevail, and then construct the best argument you can for the other side. Try
out your own theories to see whether they stand up to critical examination. Engage in arg u-
ment with your colleagues, including me.

One of the banes of law school is the limited opportunity for feedback during the se mester.
Most of the classes are just too large to permit having more than a final examin ation at the
end of the semester. (Unlike your instructors in college, we do not have graduate grading a s-
sistants.) You can, however, get constant feedback on how you’re doing by partici pating regu-
larly in class. Can you follow the discussion? Can you participate meaningfully? Can you
take a position and then either defend it or modify it as we explore it? One of the best ways
that I can help you is through class participation, and it’s not just helpful for the individual to
whom I’m directly speaking at the moment; it benefits everyone.

Your first efforts are almost guaranteed to be inarticulate or confused . That’s natural, ex-
pected, and we all went through it . You will misunderstand many things . You will make er-
rors. (So will I, and you will catch me, which is great .) There is nothing wrong with errors.
Almost always they help us learn, because we can examine them, figure out where we went
astray, and avoid similar mistakes in future. There’s also nothing wrong with not knowing the
answer to a question. A huge part of what we are trying to do in class is to learn how to figure
out something when we’re not sure. So take a chance. It’s fine to answer when you are sure,
but it’s even more valuable to respond when you’re not. That’s how we make progress.

I do not grade for class participation in first-year classes. The first year, and the first se-
mester particularly, comes with enough anxiety without me adding to it by giving you the fee l-
ing that every time you open your mouth you may be pu tting yourself in jeopardy. I hope that
the absence of grade pressure in this respect will make you more comfortable about participa t-
ing generally.

Some of you may be very reticent about speaking in such a large group. I understand that
in my gut because I lived it. It can be an awful feeling. Part of being a lawyer, though, is be-
ing able to function effectively when you are “on the spot,” because you will often be there.
Even if you never step into a court room other than to be admitted to the bar (which is what I
was sure would be my career path), you will be a participant in client meetings, nego tiations,
brainstorming sessions and countless other situations that will require your pa rticipation. If
this is an issue for you, please come see me , to give me the opportunity to help you with it. It’s
pretty painless. I guarantee that none of you will be more terrified of pa rticipating in class
than I was as a first-year law student many æons ago. It doesn’t have to be that way, and over
the years I think I have helped hundreds of students deal successfully with this issue. (Ha-
ven’t lost one yet. Haven’t even had a minor injury.) Working as a team we can accomplish a
great deal.

D. Laptop Computer Policy

Last year I banned laptops from my first -year classes, and I want to explain why that
was. First, I should say that I am as much of a techn ophile as any of you. Computers are
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enormously useful tools, and I enjoy working with them and on them. Unfortunately, in
the law school classroom they can be hindrances as much as they are useful tools. They
can interfere with the learning process instead of aiding it. I am not talking now about
obviously inappropriate use during class, such as surfing the web, IMing, et cetera. My
assumption has always been that if students want to zone out, they will. Certainly I did as a
student—more than I should have. I suppose laptops are in some way a double threat in that
regard, because they not only offer an enormous range of options for zoning out, but also tend
to distract students sitting behind the laptop user, or so I’ve repeatedly been told. That is not
the matter about which I was most concerned. The person whose education the laptop in
class may harm the most is the user.

Having a laptop is an almost irresistible invitation to become a stenographer, getting
every word of the discussion (or, at least, all of the teacher’s words) down. There are at least
three problems with this approach. The first and largest problem is that being in a law
school class requires very active listening and participation. One cannot do that and do
stenographic transcription at the same time. Stenographers (including one famous example
from the Watergate scandal of 1972-74—Sally Harmony) regularly report that they have no
recollection or understanding of anything that they have “heard” when transcribing. Some-
how the material flows from the ears to the fingers without stopping off at the brain. That is
absolutely necessary for a successful stenographer, because stopping to think at all about the
material interferes with stenography. Taking notes on a laptop subtly but insistently en-
courages you not to listen critically to the discussion, and then you miss a large part of what
the class is about. Taking notes by hand, in part because it is so much slower for most of you
than typing, is valuable precisely because of that fact. You cannot possibly get every word
down, and that forces you to decide as the class goes forward what it is important to have in
your notes. That is active listening, because you are engaged in a constant process of evalua-
tion. Stenography discourages or prevents active listening because its basic premise is that
every word is equally important.

The second problem is that one gets buried so deeply in stenographic mode that the most
common response in law classes around the country these days is, “Could you repeat the
question?” Students using laptops simply do not (and I strongly suspect cannot) focus on
what is going on in class in a way that is useful to them. Worse, after the teacher restates
the question, the laptop students all become busy in paging up, down and around to try to
find the answer as though it will somehow magically appear. (As Professor David Cole of
Georgetown has observed, “Who knows, with instant messaging, maybe it will.”) Answers
come through thought and analysis, and computers cannot do either of those; only you can.

Third, a transcript of a course’s 42 (for three-credit courses) or 56 hours of class is essen-
tially worthless as a study tool. It is far too much to work with effectively, and students
waste too many hours looking for answers in their voluminous “notes” when the answers
really are not there at all. The answers have to come from you.

Some felt and said that this was inappropriately paternalistic. In some sense, I pleaded
guilty, pointing out, however, that any sort of structured teaching is inherently paternalistic;
that is one of the advantages of it. We go to a teacher, presumably, because she is an expert
who can help us to approach the materials in a usefully structured way. Students in classes
that do not have published syllabi complain bitterly about the lack of guidance. You do not
expect to be given a 1,200-page book and told simply that you are responsible for the material
in it, to approach it in any sequence that looks appealing to you. There are many places in
learning where we rely on the teacher’s experience to guide us in what works well and what
does not. That is all I was attempting to do. It is not so much the distracted student about
whom I was concerned. I was concerned instead about the student who genuinely wants to
do a professional job in class but unwittingly sabotages himself. In my experience, students
who use laptops in class often are at a distinct disadvantage, and it is self-imposed. It is also
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avoidable.

I certainly would never take the position that the computer has no value to you as a stu-
dent. Transcribing notes shortly after class, fleshing them out while your memory is still
fresh, can be a wonderful way of recapitulating what went on in class in a manner that will
help to cement the material you have covered. I encourage you to do that. In the process,
you will find yourself sifting and evaluating the material. It will also help you to identify ar-
eas in which you are not clear, or where you may have missed something. Then you can ask
classmates or me, before the class fades into something that you did weeks or months ago.

I now think, however, that I was shortsighted in banning laptops entirely. You all have
grown up digitally, and, for better or worse, computers are an important part of all of our
lives and of our profession. Part of the challenge of that is learning to use them correctly, in
ways that help rather than hinder what we are trying to do. Accordingly, you may use lap-
tops in class, subject to two caveats. First, if I find that folks are having to ask me to repeat
questions unreasonably often and that stenography seems to be the culprit, then the laptops
will have to go. Second, if I receive complaints from class members that others are using lap-
tops inappropriately in ways that are seriously distracting, then we will need to make an ad-
justment. I don’t anticipate either of these things happening, and it’s entirely in your control
whether they do or not. I do have to report to you that many of my students from last year
reported to me (unsolicited) that they were more tuned in to the class discussion without
their laptops, so be alert to that possibility.

THE MATERIALS

You will notice that our casebook masses 1,200 pages. Here’s a news flash: we’re not going
to read them all. We’re not even going to try. We have four credits in one semester, and it is
your first semester, which makes it extra challenging . I am not attempting to teach a six-
credit course masquerading as a four . When we are done, you will have an overview of our tort
law system, the principles that underlie it and the considerations that have led us to the sy s-
tem we have today. We are not going to rush through the materials, and there will be no “bal-
loon” at the end of the course.

Page references are to VICTOR E. SCHWARTZ, KATHRYN KELLY & DAVID F. PARTLETT,
PROSSER, WADE AND SCHWARTZ’S TORTS (11th ed. 2005). “W/T” means that the materials will
available both from my web page (http://www.pace.edu/lawschool/dld) and from TWEN®.
The assignments for each week will also be available on the web page (and through TWEN®,
which will direct you to the same place), and you can send e-mail either to our listserv
(tortsdld-L@list.pace.edu) or to me directly from either location.

Please note that the pages listed for each case include the notes following them in the
casebook unless otherwise specifically indicated . Make sure that you read the notes thor -
oughly. We will not discuss materials preceded and followed by asterisks or non -case textual
material from the casebook at length (if at all) in class .

Before each class, you need to be thoroughly familiar with the cases that the day’s assign-
ment concerns. You should be able to recite the basic facts without checking your

case briefs. We won’t be doing very many cases each day, particularly at the begi nning of the
course, and learning to hold the facts of the cases in your heads so that you need not read them
from your briefs is a valuable part of the training in which we are engaged .

I have set the course up electronically on West’s TWEN ®, and you should each register for
it. The syllabus, the assignments for each week, and the supplemental materials are avai lable
there. TWEN® will also host a listserv, an electronic discussion group in which I hope all of
you will participate. There are a number of advantages to having a listserv, not least of which
is that it enables me to be more available to you than I could be othe rwise. If you have a ques-
tion or comment that you are not comfortable posting directly to the listserv, please send it to
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me privately (at DLD@Law.pace.edu). I may post it with a response if I think it raises an i m-
portant point, but I will strip off all the information identi fying you before doing so.

One of the things that I have found helpful over the years, particularly with students in
their first semester, is getting regular feedback on how things are going . I invite you to leave
with me after class a small slip of paper telling me a) the part of class that seemed to you the
clearest, and b) the point that seemed to you the most muddled . If enough folks do that, I can
get a pretty good sense of where things are , and I can use our listserv to try to clear things up .
You need not identify yourself (although it can be helpful if you are hung up on something that
I can clear up pretty easily in a short conversation); it’s entirely up to you.

CHAPTER 1—DEVELOPMENT OF LIABILITY BASED ON FAULT

Introductory Note 1-5
Case of the Thorns W/T
Dryller v. Schottum W/T
Weaver v. Ward 5-6
Stuk v. Leever W/T
Brown v. Kendall 6-10

CHAPTER 2—INTENTIONAL INTERFERENCE WITH
PERSON OR PROPERTY

2. Battery
Cole v. Turner 29-30
RESTATEMENT (SECOND) OF TORTS §§ 13-18 33-35
Garrett v. Dailey 17-20
Spivey v. Battaglia (Omit notes 3, 4) 20-23
Fisher v. Carrousel Motor Hotel, Inc. 35-37

1. Intent
Ranson v. Kitner (Omit note 5) 24-25
McGuire v. Almy 25-28
Talmadge v. Smith 28-29

3. Assault
I de S et ux. v. W de S 37
Western Union Telegraph Co. v. Hill 37-40
RESTATEMENT (SECOND) OF TORTS § 21 W/T

4. False Imprisonment
Big Town Nursing Home, Inc. v. Newman 40-42
Hardy v. LaBelle’s Distributing (Omit note 5) 44-46
Enright v. Groves 46-48
Whittaker v. Sandford 48-50

5. Intentional Infliction of Emotional Distress
State Rubbish Collectors v. Siliznoff 50-54
Slocum v. Good Fair Stores of Florida 54-57
Harris v. Jones 57-64
Taylor v. Vallelunga 64-66

6. Trespass to Land
Dougherty v. Stepp 66-68
Herrin v. Sutherland 70-72
Rogers v. Board of Road Commissioners for Kent County 73-75
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7. Trespass to Chattels
Notes 2-7 76-77
CompuServe Inc. v. Cyber Promotions, Inc. 77-81
Intel v. Hamidi W/T

8. Conversion
(A) Nature of the Tort

Pearson v. Dodd 81-85
RESTATEMENT (SECOND) OF TORTS § 22 85-86

(B) The Effect of Good Faith 86-87
(C) Necessity of Demand; Return of Chattel 87-88

DeWeerth v. Baldinger, redux
(D) Damages 88-89
(E) What May Be Converted 89-90

CHAPTER 3—PRIVILEGES

1. Consent
O’Brien v. Cunard S.S. 91-92
Hackbart v. Cincinnati Bengals 92-94
Mohr v. Williams 94-99
DeMay v. Roberts 99-103

2. Self-Defense 103-06

3. Defense of Others 106-07

4. Defense of Property
Katko v. Briney 107-13

5. Recovery of Property
Bonkowski v. Arlan’s Department Store 115-18

6. Necessity
Vincent v. Lake Erie Transp. Co. 121-24

7. Authority of Law 125-26

8. Discipline 127-28

9. Justification
Sindle v. New York City Transit Authority 128-30

CHAPTER IV—NEGLIGENCE

1. History 131-32

2. Elements of Cause of Action 132-33

3. A Negligence Formula
Lubitz v. Wells 131-34
Blyth v. Birmingham Waterworks Co. 134-35
Gulf Refining Co. v. Williams 135-37
Chicago, B. & Q.R. Co. v. Karyenbuhl 138-39
Davidson v. Snohomish County 139-41
United States v. Carroll Towing Co. 141-44
RESTATEMENT (SECOND) OF TORTS §§ 291, 292 144-45
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4. The Standard of Care
(A) The Reasonable Prudent Person

Vaughan v. Menlove 145-48
Delair v. McAdoo 148-50
Trimarco v. Klein 150-54
Cordas v. Peerless Transportation Co. 154-57
Roberts v. Louisiana 157-61
Robinson v. Lindsay 161-65
Breunig v. American Family Ins. 165-68

(B) The Professional
Heath v. Swift Wings, Inc. 168-73
Boyce v. Brown 177-81
Hodges v. Carter 173-77
Morrison v. MacNamara 181-85
Scott v. Bradford 185-91

6. Violation of Statute
Osborne v. McMasters 204-06
(A) Applicability of Statute

Stachniewicz v. Mar-Cam Corp. (Omit notes 3, 5) 206-10
Ney v. Yellow Cab Co. 210-15
Perry v. S.N. and S.N. 215-22

(B) Effect of Statute
Martin v. Herzog 222-24
Zeni v. Anderson 224-29

7. Proof of Negligence
(A) Court and Jury: Circumstantial Evidence

Goddard v. Boston & Maine R.R. Co. 229-30
Anjou v. Boston Elevated Railway Co. 230-31
Joye v. Great Atlantic and Pacific Tea Co. 231
Ortega v. Kmart Corp. 231-33
Jasko v. F.W. Woolworth Co. 233-34

(B) Res Ipsa Loquitur
Byrne v. Boadle 237-40
McDougald v. Perry 240-46
Larson v. St. Francis Hotel 246-50
Ybarra v. Spangard 250-54
Sullivan v. Crabtree 254-58

CHAPTER V—CAUSATION IN FACT

1. Sina Qua Non
Perkins v. Texas and New Orleans Ry. Co. 259-62

2. Proof of Causation
Reynolds v. Texas & Pac. Ry. Co. 262-63
Gentry v. Douglas Hereford Ranch, Inc. 263-67
Kramer Service v. Wilkins 267-70
Herskovits v. Group Health Cooperative of Puget Sound 270-74

3. Concurrent Causes
Hill v. Edwards 282-83
Anderson v. Minneapolis, St. P. & S. St. M. R.R. Co. 283-85
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4. Problems in Determining Which Party Caused the Harm
Summers v. Tice 285-87
Sindell v. Abbott Laboratories 287-92

CHAPTER VII—JOINT TORTFEASORS

1. Liability and Joinder of Defendants
Bierczynski v. Rogers 361-62

CHAPTER VI—PROXIMATE OR LEGAL CAUSE

Atlantic Coast Line R. Co. v. Daniels 293-94

1. Unforeseeable Consequences
Ryan v. New York Central R.R. Co. 294-97
Bartolone v. Jeckovich 297-99
In re Arbitration Between Polemis and Furness, Withy & Co. 300-02
Overseas Tankship (U.K.) Ltd. v. Morts Dock & Engineering Co.,

Ltd. (“Wagon Mound No. 1”) 302-06
Overseas Tankship (U.K.) Ltd. v. Miller Steamship Co. (“Wagon

Mound No. 2”) 306-08
Palsgraf v. Long Island R.R. Co. 308-19
Yun v. Ford Motor Co. 319-25

2. Intervening Causes
Derdiarian v. Felix Contracting Corp. 325-29
Watson v. Kentucky & Indiana Bridge & R.R. Co. 329-35
McCoy v. American Suzuki Motor Corp. 338-44

3. Public Policy
Kelly v. Gwinnell 344-49
Enright v. Eli Lilly & Co. 349-55
By Way of Synthesis 355-60

CHAPTER XII—DEFENSES

1. Plaintiff’s Conduct
(A) Contributory Negligence

Butterfield v. Forrester (Omit note 4) 586-90
Davies v. Mann 591-92

(C) Assumption of Risk
(1) Express

Seigneur v. National Fitness Institute, Inc. 601-07
(2) Implied

Rush v. Commercial Realty Co. 607-10
(B) Comparative Negligence

McIntyre v. Balentine 592-601
(C) Assumption of Risk

(2) Implied
Blackburn v. Dorta 610-14

CHAPTER VII—JOINT TORTFEASORS

1. Liability and Joinder of Defendants
Bierczynski v. Rogers (Reprise) 361-62
Coney v. J.L.G. Industries, Inc. 364-66
Bartlett v. New Mexico Welding Supply, Inc. 366-71
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2. Satisfaction and Release
Bundt v. Embro 371-74

3. Contribution and Indemnity
Knell v. Feltman 383-86

CHAPTER XIII—VICARIOUS LIABILITY

Introductory Note 660

1. Respondeat Superior
Text 660-61
Bussard v. Minimed, Inc. 661-63
O’Shea v. Welch 663-67

2. Independent Contractors
Murrell v. Goertz 667-69

3. Joint Enterprise
Popejoy v. Steinle 673-78

4. Bailments
Shuck v. Means 678-81

CHAPTER X—DAMAGES

1. Personal Injuries
Richardson v. Chapman 524-39

3. Punitive Damages
State Farm Mutual Automobile Ins. Co. v. Campbell 556-62
Punitive Damages 550-51

CHAPTER VIII—DUTY OF CARE

Text 403-04

1. Privity of Contract 404-06
Winterbottom v. Wright 406-08
MacPherson v. Buick Motor Co. 409-12
H.R. Moch Co. v. Rensselaer Water Co. 412-14

3. Pure Economic Loss
Text 438-39
State of Louisiana ex rel. Guste v. M/V Testbank 439-49

CHAPTER VIII—DUTY OF CARE

2. Failure to Act
Hegel v. Langsam 417-19
Duarte v. State W/T
J.S. and M.S. v. R.T.H. 426-32
Tarasoff v. Regents of University of California 432-38

CHAPTER XIV—STRICT LIABILITY

Text 686

1. Animals 686-91

2. Abnormally Dangerous Activities
Rylands v. Fletcher 692-99
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Miller v. Civil Constructors, Inc. 699-702
Indiana Harbor Belt R.R. Co. v. American Cyanamid Co. 702-10

3. Limitations on Strict Liability
Foster v. Preston Mill Co. 710-12
Golden v. Amory 712-14
Sandy v. Bushey 714-17

CHAPTER XV—PRODUCTS LIABILITY

Text 718-19

1. Development of Theories of Recovery
(A) Negligence

MacPherson v. Buick Motor Co. (Reprise) 409-11, 718-21
(B) Warranty

Text 721-22
(1) Express Warranties

Baxter v. Ford Motor Co. 722-26
(2) Implied Warranties

Henningsen v. Bloomfield Motors, Inc. 726-32
(C) Strict Liability in Tort

Greeman v. Yuba Power Products, Inc. 732-38

2. Product Defects
Text 738-40
(A) Manufacturing Defect

Rix v. General Motors Corp. 740-43
(B) Design Defect

Prentis v. Yale Mfg. Co. 743-50
O’Brien v. Muskin Corp. 750-57

(C) Warnings Defect
Anderson v. Owens-Corning Fiberglas Corp. 757-64

3. Proof
Friedman v. General Motors Corp. 765-69

4. Defenses
(A) Plaintiff’s Conduct

Daly v. General Motors Corp. 769-74
Ford Motor Co. v. Matthews 774-77

6. Legislation and Products Liability 795-98

CHAPTER XVI—NUISANCE

Text 799-800
Philadelphia Electric Company v. Hercules, Inc. 800-05
Morgan v. High Penn Oil Co. 805-08
Winget v. Winn-Dixie Stores, Inc. 812-15
Spur Industries, Inc. v. Del E. Webb Development Co. 822-26
Carpenter v. Double R Cattle Company, Inc. 808-12
Boomer v. Atlantic Cement Co., Inc. 816-22
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CHAPTER XXI—MISREPRESENTATION

1. Introduction 1022-24

2. Concealment and Nondisclosure
Swinton v. Whitinsville Savings Bank 1024-26
Griffith v. Byers Constr. Co. of Kansas, Inc. 1026-29

3. Basis of Liability
(A) To the Recipient

Derry v. Peek 1029-33

4. Reliance
Williams v. Rank & Son Buick, Inc. 1058-62

5. Opinion
Saxby v. Southern Land Co. 1062-64
Vulcan Metals Co. v. Simmons Mfg. Co. 1064-67

6. Law
Sorenson v. Gardner 1067-69

7. Prediction and Intention
McElrath v. Electric Investment Co. 1069-71

3. Basis of Liability
(A) To the Reicpient

Inernational Products Co. v. Erie R.R. Co. 1033-36
Winter v. G.P. Putnam’s Sons 1036-41
Hanberry v. Hearst Corp. 1041-42
Ultramares Corp. v. Touche, Niven & Co. 1056-58

(B) To Third Persons
Credit Alliance Corp. v. Arthur Andersen & Co. 1045-50
Citizens State Bank v. Timm, Schmidt & Co. 1050-56

CHAPTER XVII—DEFAMATION

Introductory Text 829-30

1. Nature of a Defamatory Communication
Belli v. Orlando Daily Newspapers, Inc. 830-34
Pleading Defamation, Notes 6, 7 836-37
Kilian v. Doubleday & Co., Inc. 837-41
Nieman-Marcus v. Lait 841-46
Bindrim v. Mitchell 846-50

2. Libel and Slander 851-52
Shor v. Billingsley 852-53
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Slander Per Se 855-57
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4. Basis of Liability 869-71
(B) Conditional or Qualified Privilege

Sindorf v. Jacron Sales Co., Inc. 926-32
New York Times Co. v. Sullivan 871-79


