UPDATE ON NEW YORK STATE’S LEGAL EFFORTS 
TO ADDRESS CLIMATE CHANGE



I.  Legislative Activities

Bills have been proposed to comprehensively address Climate Change issues, but to date, only limited approaches have passed both houses of the state legislature.

Two key bills that have passed the New York State Assembly but have not passed the New York State Senate include the Global Warming Pollution Control Act, establishing a statewide target of reducing greenhouse gas emissions 80% from 1990 levels by 2050, and the Climate Change Solutions Program Act, which directs state program activities to mitigate greenhouse gas emissions from various economic sectors.

The State Legislature reauthorized Article 6 of the Energy Law, re-instituting statutory State Energy Planning.  The first such State Energy Plan, which among other issues is required to address climate change from the energy sector, is to be issued by March 2013.

II. Executive Orders

In the absence of statutory direction, Governor Paterson has addressed climate change through 2 Executive Orders.

Executive Order No. 24 Establishing a Goal to Reduce Greenhouse Gas Emission Eighty percent by the Year 2050 and Preparing a Climate Action Plan was issued August 6, 2009.  This EO convenes a Climate Action Council comprised of 13 state agency officials as well as members of the executive chamber.  Taking into recognition the United Nations Intergovernmental Panel on Climate Change assessments, the EO requires the council to prepare, by September 30, 2010, a Climate Action Plan which identifies mitigation and adaptation strategies for New York State to achieve the stated goal of aggressive reduction of greenhouse gas emissions.

Executive Order No. 2 Establishing a State Energy Planning Board and Authorizing the Creation and Implementation of a State Energy Plan was issued on April 9, 2008.  This EO convenes an Energy Planning Board of nine state agency officials as well as members of the executive chamber.  Taking into recognition the burning of fossil fuels as a major contributor to global climate change, among other issues, a State Energy Plan was ordered to be completed to identify strategies for the state to address energy issues and all state agencies and entities shall give due consideration to and be guided by the Energy Plan in their decision-making. 

III. The Regional Greenhouse Gas Initiative

A.  Background

	 
	The Regional Greenhouse Gas Initiative, or RGGI, is an agreement among ten Northeastern and Mid-Atlantic States (Connecticut, Delaware, Maine, Maryland, Massachusetts, New Jersey, New Hampshire, New York, Rhode Island and Vermont) to reduce greenhouse gas emissions from power plants. The RGGI states (“Participating States”) have committed to cap and then reduce the amount of carbon dioxide that certain power plants are allowed to emit, limiting the region’s total contribution to atmospheric greenhouse gas levels. The Participating States have agreed to implement RGGI through a regional cap-and-trade program using uniform quarterly auctions to sell nearly the entire annual regional emissions budget of approximately 188 million allowances per year. 

Regulations developed by the NYS Department of Environmental Conservation (6 NYCRR Part 242) and NYSERDA (21 NYCRR Part 507), call for NYSERDA to administer or participate in periodic auctions to sell approximately 62 million allowances per year, nearly 100% of New York’s annual emissions budget. Pursuant to these regulations, the proceeds will be used by NYSERDA to administer energy efficiency, renewable energy, and/or innovative carbon abatement programs and to cover the costs to administer such programs.
B.   Development of Operating Plan
In conformance with the regulations (21 NYCRR 507(4)(e)), NYSERDA has convened an advisory group of stakeholders representing a broad array of energy and environmental interests to advise it on how to best use the auction proceeds to achieve energy efficiency, renewable energy and carbon abatement goals.  This Operating Plan targets carbon-reducing opportunities according to 6 criteria listed in the Plan, and identifies opportunities for efficiency, clean energy and carbon abatement activities in all major energy consuming sectors of the state economy.
The Operating Plan can be viewed from NYSERDA’s website at:
http://www.nyserda.org/RGGI/Files/Final%202009-2011%20RGGI%20Operating%20Plan.pdf

IV. The Renewable Portfolio Standard (RPS)
	
A. Background
In 2004, the Commission issued an order adopting the RPS.  Case 03-E-0188, Proceeding on Motion of the Commission Regarding Renewable Portfolio Standard, “Order Regarding Retail Renewable Portfolio Standard,” issued and effective September 24, 2004.  The RPS sets a goal of increasing the proportion of renewable electricity used by New York consumers from the 2004 level of 19.3 percent to at least 25 percent by 2013.  The Commission designated NYSERDA as the central administrator of the program.
B. Renewable Energy Incentives
[bookmark: role]As the program administrator, NYSERDA offers financial incentives to consumers for the installation and operation of on-site renewable energy systems such as a small wind turbine at a farm or a solar rooftop system on a home, school or business. In addition, NYSERDA also offers financial incentives to large renewable electricity generators such as wind farms or hydroelectric power plants designed to produce electricity for all New Yorkers to use via the wholesale electricity market. As directed by the Commission, the RPS program is funded through a fixed charge on monthly electric utility delivery bills.
C. Next Steps
The 2004 Order called for a comprehensive review of the program in 2009.  On October 1, 2008, the Public Service Commission issued two notices pursuant to the State Administrative Procedure Act.  New York State Register, October 1 2008, pages 7 and 9.  Those notices indicate that the Commission is considering various modifications to the RPS program including potential changes to the administration of the program and whether to increase the goal to 30 percent by 2015. 

	
	


V. The System Benefits Charge

A. Background

In 1994, the Public Service Commission (Commission) initiated a proceeding to consider the future regulatory regime for the provision of electric service in light of competitive opportunities.   Case 93-M-0229, Proceeding on Motion of the Commission to Address Competitive Opportunities, “Order Instituting Phase II of Proceeding,” issued August 9, 1994.

In 1996, the Commission issued an Order restructuring the electricity market to move toward retail competition.  Case 94-E-0952, In the Matter of Competitive Opportunities Regarding Electric Service, “Opinion and Order Regarding Competitive Opportunities for Electric Service,” issued and effective May 20, 1996.  In that Order, the Commission recognized that the restructuring might result in less investment in Demand Side Management and research and development as well as other public benefits activities of the investor owned utilities.  Accordingly, the Commission decided to establish a System Benefits Charge (SBC) to preserve programs in the public interest.  

The Commission further considered the SBC in its January 1998 Order.  Case 94-E-0952, In the Matter of Competitive Opportunities Regarding Electric Service, “Opinion and Order Concerning System Benefits Charge Issues,” issued and effective January 30, 1998.  There, the Commission recognized the advantages of administering public benefits programs on a statewide basis and directed “that a transition occur…from utility territory-specific programs to programs that are implemented on a statewide basis.”  The 1998 Order also designated NYSERDA as the third party administrator of the SBC funds and specified programs to be funded with money collected under the SBC.  Those programs included energy efficiency, low-income and research and development. The utilities were directed to collect the SBC from ratepayers and to enter into agreements with NYSERDA to fund the programs.

The SBC was extended and modified by Orders issued by the Commission in 2001 (Case 94-E-0952, In the Matter of Competitive Opportunities Regarding Electric Service, “Order Continuing and Expanding the System Benefits Charge for Public Benefit Programs,” issued and effective January 26, 2001) and 2005 (Case 05-M-0090, In the Matter of the System Benefits Charge III, “Order Continuing the System Benefits Charge (SBC) and the SBC-Funded Public Benefit Programs,” issued and effective December 21, 2005).  The 2005 order continued NYSERDA’s role as third party administrator through 2011.

B. Efficiency and Low Income Programs under the SBC

1.  Commercial and Industrial Programs

a.  Technical Assistance Program – Provides comprehensive audits and other objective information concerning energy efficiency to customers.
b. Existing Facilities Program – Provides performance-based incentives for energy efficiency measures to contractors and building owners
c. New Construction Program – Provides incentives to encourage design and construction of buildings that exceed the energy code and “LEED” rated buildings.
d. Loan Fund – Provides an interest rate write-down for energy efficiency loans on projects not receiving incentives from other NYSERDA programs.
e. Business Partners – Market transformation program designed to assist commercial and industrial providers in improving the visibility of energy efficient products and services.

2. Residential and Low Income Residential Programs

a.  Small Homes (1-4 units)

i. Existing homes -- Home Performance with Energy Star – Provides incentives for participating contractors to perform a comprehensive home assessment and energy efficiency improvements.
ii. New construction – Energy Star Labeled Homes – provides incentives for participating builders to build new homes that use 30% less energy than conventionally built homes.

b.  Multifamily Buildings (5 or more units)

i.  Existing Buildings – Participating buildings benchmark their energy performance and receive incentives to make improvements to reach energy efficiency performance targets.
ii. New Construction – Provides technical assistance in the design phase and incentives for energy efficient enhancements in construction.  Buildings must be 20% more efficient than code.

c. Assistance for Low-Income Households

i. EmPower New York – Provides cost-effective electric reduction measures, focusing on lighting and refrigeration replacements at no cost to income eligible customers.

VI. The Energy Efficiency Portfolio Standard (EEPS)

In an Order issued in June, 2008, the Commission established the EEPS with a goal of reducing New York’s electricity use by 15% from projected levels in 2015.  Case 07-M-0548, Proceeding on Motion of the Commission Regarding an Energy Efficiency Portfolio Standard, “Order Establishing Energy Efficiency Portfolio Standard and Approving Programs,” issued and effective June 23, 2008.  The Order specified a suite of “Fast Track” and “Expedited” electric and gas energy efficiency programs to be administered by NYSERDA and by the State’s investor owned utilities to help the State achieve the 15x15 goal.  The Order also provided an opportunity for NYSERDA and the utilities to submit proposals for additional programs to be funded through EEPS.  The EEPS proceeding is continuing and decisions from the Commission on proposed programs are expected in the next several months.
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