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INTRODUCTION
International Criminal Court (herein after ICC) wastablished pursuant to Rome Statute

entered into force on Julyl, 2002. It was establisvith the motive of punishing heinous
crimes in International Law. The Pre-Trial chambérthe ICC has confirmed charges on
twenty seven Fatari soldiers based upon its jutg&di on crimes committed in an

International conflict in accordance with Article @ the Rome Statute. The case is now
before the trial chamber of the court. The relevaots from the side of defence along with
the submissions on behalf of defence for the tweatyen Fatari soldiers are as follows:

STATEMENT OF RELEVANT FACTS

1. Razachstan is a country whose entire social streicstembedded in a caste system, in which
the Marijani are considered the “lowest of the lowhese Marijanis were oppressed and
atrocities were committed on them. These atrocitieseased during the Quraci occupation.
The United Nations under a Security Council Chapléresolution sent its Peacekeepers, to
lead an international coalition of troops to maimtpeace during the negotiations for the
withdrawal of Quraci troops.

2. November 12, 2003: A Fatari regiment comprising of twenty-seven trobpske away from
the coalition due to dissatisfaction with the wag bperation was being conducted by the
United Nations, and they marched into the Buchaovipce, a province dominantly
inhabited by Marijanis.

3. December 31, 2004: A provisional government was established in Razachsinder a UN
negotiated accord that would govern until the denataccelections could be held.

4. January 1, 2005: The Statute of the ICC came into force, with Rastari being a signatory,
empowered the Court to prosecute and punish pergbaossommitted genocide, war crimes
and crimes against humanity in Razachstan, whargetent domestic courts were unwilling
to exercise jurisdiction.

5. Some members of the Razachstani provisional rgovent wanted to execute the captured

Fatari troops immediately, for the commission oflsatrocities. Leading candidate for Prime

Minister in upcoming elections, Khalid Faraz, frahe Provincial Government, expressed his

anger and desire to see the perpetrators beind) itriRazachstan. Others did not consider the
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crimes to be outrageous to warrant execution, ésheas the victims were Marijanis, second-
class citizens of Razachstan.

6. May 2005: The ICC submitted the investigating report charging Fatari soldiers having
committed crimes against humanity (murder) and evemes (wilful killing, attacking civilians,
excessive incidental death, injury or damage andleri

7. Early July 2005: Prime Minister Khalid Faraz requested for immealiegturn of the Fatari
soldiers to Razachstan for trial, for now they haatiminal court to try the perpetrators.

8. Late May 2005: Representatives of the Razachstani governmeantdilpetition with the ICC

challenging the ICC’s jurisdiction.

ARGUMENTS ADVANCED:

1 ICC HAS THE EXCLUSIVE JURISDICTION TO TRY CRIMES COMMITTED
ON THE TERRITORY OF RAZACHSTAN, A STATE PARTY.

(A) Court has jurisdiction over alleged crimes of Fatdvlilitary officers under Article 5 of the

Rome Statute:

1. The crimes on which the court has jurisdiction iarporated in Art.5 of the Statute. The
crimes covered within the ambit of the jurisdictiohthe Court: Genocide, war crimes, crimes
against humanity and aggression. The above crimestitute subject-matter jurisdiction of the
court. The Pre-Trial Chamber framed charges ondéiendants of war crimes and crimes
against humanity.

2. The Statute limits the jurisdiction of the Cotargenocide, crimes against humanity, war

crimes and aggressigdwanenburg)

3. It has been alleged that that Fatari soldidtedknine men, raped and mutilated seventeen
women, and tortured several villagéFacts § 7). U.N coalition forces arrested them and ICC
based upon its jurisdiction has already chargedeth&ficers before Pre-Trial Chamber for

crimes against humanity and war crimes. Arresodifisrs was carried out pursuant to indication
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by villagers that the accused were occupying theijda village for over one yeaffFacts
7).Thus, primary criterion for jurisdiction according the Statute i.e., principle of jurisdiction
ratione materiae renders the Court, competentdocese the jurisdiction over the Fatari troops.

(B) The ICC Jurisdiction has already been invoked by the Rdzstan provisional

government under Article 13(a) of the Rome Statute.

4. The Court may exercise its jurisdiction witlspect to a crime referred to in article 5 in
accordance with the provisions of this Statutga): A situation in which one or more of such
crimes appears to have been committed is refewethé Prosecutor by a State Party in
accordance with article 14; (Article 13(a) of th&atBte). Here the case is referred by the
provisional government of Razachstan. In the sulesety period, this same provisional
government came into power.

5. In this case, the United Nations under a SecuEbuncil Chapter VIl resolution sent its
peacekeepers to lead an international coalitiomomips to keep the peace during the negotiations
for the withdrawal of Quraci troopgFacts | 2). Thus the case has been referred by the
provisional government which falls within the ambitthe Article 13(a) and not 13(b).

(C)Razachstan cannot exercise jurisdiction on thatBri Military officers considering the

principle of territoriality.

6. The Quraci occupation was carried out in Razachisom last nine years on people belonging
to Marijani caste and the war was going on betw@erac and U.N coalition forcefracts | 1)

A provisional Government was established in Razachen December 31, 2004. In early July
2005, it was contended by the Prime Minister ofdeenocratic Government of the Razachstan
that they had a criminal court which could propeany soldiers for war crimes. It is highly
improbable for the formation of a criminal justisgstem in such a short span of time in the
country which was at war for the last three yeaus @ander occupation since nine years. Delays
in establishing a functioning, multi-ethnic, indegent and impartial judicial system must have
had a negative effect on the possibilities for seblishing respect for the rule of law in Kosovo
(Kouchner).
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7. Moreover, it is the strong contention of Fatarlitary officers that they would not get a fair
and impartial trial in Razachstan Courts, as sohwtsomings of Razachstan justice system
apart from the elimination of death penalty werdl grrevalent (Facts § 12). Denial of
opportunity to Fatari military officers for beingidd in ICC would amount to violation of the
principle protection of rights of accus€Article 67 of Statute). Thus, on account of lack of
effective criminal justice system for trying warnmes and crimes against humanity which are
considered to be the most serious crimes of Intiermal concern according to Rome Statute
(Art.1 of the Statute) it is hereby submitted that Fatari military offisenust not be tried in the

domestic courts of Razachstan.

2. THE CASE OF TRIAL OF PERPETRATORS OF CRIMES ON TERRITORY OF
RAZACHSTAN IS ADMISSIBLE IN THE INTERNATIONAL CRIMINAL
COURT.

(A) Issues of Admissibility as mentioned in_Articl&7 of the Rome Statute render case

admissible and no violation of principle of complemtarity in particular.

8. The Court should admit this case, as the caseiadfof Fatari soldier has already been
admitted in Pre-Trial Chamber after an initial istigation and therefore the defence submits
that the case of the alleged perpetrators of crimadmissible in the Trial Chamber of the Court
for number of reasons (a) Issues of admissibilingar Article 17 of the Rome Statute are
satisfied and there is no violation of principleawmplementarity (b) Principle of ‘fair trial’ of
Fatari soldiers can only be assured before the #D@ not before the Razachstan Courts.
Razachstan has not yet initiated the case in tbeal courts and its Prime Minister is only
indicating that they have now courts which areisight to try the case. Moreover, the case has
already been admitted in the Pre-Trial Champ®rt. 17(1) of the statute)

9. The case of trial of defendants was in factrrete by the provisional government of
Razachstan in April 2005, and in late May 2005 Rrikinister Khalid Faraz filed a petition
challenging the jurisdiction of the cag€acts, T 10) Hence it is difficult to comprehend how

inequalities and discrimination can be correctedh®y creation of a court in the short span of
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one month. Moreover, the facts are silent on the gfaany significant change of circumstances
alleged by the Prosecutor. It is unheard of situatvherein the Prosecution itself is challenging
the admissibility of the case in the Trial Chamikb&gugh the Court has accepted the case as
admissible.

10. The pre-ambular 10 of the Statute which c&dlethe principle of complementarity
(enunciated in Art. 1 aswell as Article 17(1) of the Statute) states that the ICC would be able
to exercise jurisdiction if national courts are ulhmg and genuinely unable to prosecute.

11. According to the standard agreements signecdh upe establishment of a peacekeeping
mission, the sending state agrees to prosecuteciamgs committed by its personnel-which
would prohibit the ICC from actingBurke) Fatar had sent troops to the U.N. for the role of
Peacekeeping force. The Fatar Government had mmtitb exercise jurisdiction over their
personnel. So, in accordance with the issues ofssiloility the defence hereby contends for the
trial of the twenty seven Fatari soldiers to bedhg} ICC rather than by the Fatar Courts as the
latter were not willing to exercise the jurisdictio Moreover, the establishment of the
Razachstani domestic courts occurred only in J@@52 while the jurisdiction of ICC was
challenged in May 2005. Thus an objection to th€ j@risdiction as violative of the principle of
complementarity is unsubstantial.

13. ICC has distinguished clearly between war esirand crimes against humanitfArt. 5 of

the Statute) Professor Cassese of ICTY notes that the distindietween war crimes and crimes
against humanity has become concréBiakesley?2) Professor Orentlicher notes that “In the
International Law Commission’s fourth report on thaft code (of offences against peace and
security of mankind), its special Rapporteur asskerthat the autonomy of crimes against
humanity from war crimes has now become abso(@eentlicher) Here there is no indication
to try perpetrators of crimes against humanity. alichFaraz indicted that the case should fall
under ‘genuinely unable’ category thus rendering ¢hse admissible in the ICC as domestic
courts were ready only to try war crimes whichas sufficient for establishing admissibility.

(B) This case is admissible in ICC in accordancethwthe principle of ‘fair trial’ of the Fatari

soldiers if they are found quilty.

14. The principle of ‘fair trial’ of the accusesl ane of the primary issues as far as the rights of
accused are concerned. Moreover, it is necessaryhé Trial Chamber ensures that trial is fair
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and expeditious and is conducted with full resgecthe rights of the accused with due regard
for the protection of victims and witnesséért. 64(2) of the Statute) Due to the fear of
discrimination, the Fatari soldiers objected taltrin domestic courts. The Razachstani
provisional government’s discontent was noted; witenU.N forces discovered the presence of
troops in Razachstan. The fear that the soldierddwoot be granted fair trial in domestic courts
is genuine. This goes against the fundamental iptenof criminal law (Equality of Arms)
captured in the statute. Ensuring a defendant'étrip an expeditious trial should not
compromise the right to a fair tria,l(Amnesty Press) While the Court is aware of the
seriousness of the offences for which the accusesbps are charged, the Court is nevertheless
called upon to truly ensure a fair trial of the @®ed persons. The international community has
recognized the right to a fair trial as the basienan rights(Special Court of Sierra Leone,

Statement of Prosecutor)

15. Full observance of fair trial standards is 8eaey to international laySunga). To ensure
that defendants received fair trials within thisque framework, the tribunals must guarantee
structural uniformity and effectiveness, especiallythe provision of the defense counsel
(Harvard). Thus, as the Pre-Trial Chamber has already rendbeedase admissible it will be
unjustifiable to revert to Razachstan.

16. As Richard Goldstone, the first Chief Prosectivr the ad hoc tribunals has commented,
‘whether there are convictions or whether thereaauittals will not be the yardstick (of ICTY).
The measures would be fairness of the proceedifif)iis). There are sometimes counter
considerations that make the concept of fair trigisrticularly complex for the International
Criminal Courts, one of these is accountability.eTéxtreme character of the crimes alleged
before such courts makes the case for accountastitbtnger than in domestic prosecutions. This
is one of the reasons for contentions for admiktsitan ICC.

17. Fair trial question becomes complicated for whé&ue structures for the domestic courts
which may be civil law or common law legal systeridiere are inherent difficulties in
prosecuting these types of crimes as it mightfoalextraordinary trial procedures at least from
the perspective of domestic legal norms. A statstrhave an internationally respected judicial
system, but if it failed to investigate or prosecit a genuine manner a specific case, the court

may determine that the case is admissitH@mes)
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18. Defences are those which apply to excludeliiglat the merits stage of proceedings. They
do not include immunities from jurisdiction, whiahe not defenses in this sen&electivity I1)

The Rome Statute contains all the procedural gteeanfor a fair trial. Indeed Rome Statute
demonstrates progress in protection of the righthe defendants in international criminal trial
that has been made since Nuremberg and TqBaxta).

20. The abject failure of an exclusive reliance onaral courts and legal processes to rein in
impunity for the perpetration of atrocities is #iagle most compelling argument for an effective
international criminal law regim@cCormack) The reasons for proclaiming the tribunals’
primacy was clear and in the case of the formeroslayia, the ongoing armed conflict among
the successor states and the deep-seated aninbesityeen the various ethnic and religious
groups made it unlikely that national courts woble willing or able to conduct fair trials.
(International v. National Jurisdiction)In this case, even if death penalty was eliminatec
part of Razachstan judicial system, the rights led tlefendants do not meet international
standards and the other shortcomings in the Rataachsdicial System were still prevalent.
(Facts 1 12) The Fatari soldiers fear that they might not geppr justice in the local courts i.e.
Razachstan Courts. Thus, in consideration withtsighvailable with the accused the Fatari
soldiers has approached the ICC and counsel onlibbalf contends that the case must remain
under ICC jurisdiction and determine their innoaerand acquit them. Even if an iota of
suspicion is raised on impartiality and fairnes®atachstani courts, the ICC must decide not to
send the case back to them. This is perhaps steclise where a state having first referred a case
to an International Criminal tribunal now has amd®of heart and decides later to seek return of
the case to its courts.

(C) Challenges to Admissibility of the case cannot lmntended under Article 19 of the

Statute.

21. The crimes alleged against Fatari troops duomstivar crimes and crimes against humanity.
The Court may, on its own motion, determine the iadibility of a cas€Art. 17 and Art. 19(1)

of the Statute). Thechallenges to the admissibility of a case or jucison in the court may be
made by a State which has jurisdiction over a casethe ground that it is investigating or
prosecuting the case or has investigated or prosgQirt. 19(2) (b) of Statute).
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22. The pre-requisite for the case to be admissibtée ICC is that the state on which crimes
have been committed or the state, of which the giemfor is the national, must begin the
investigation or prosecution. Razachstan does aweé ljurisdiction over the case as it has not
initiated the investigation against the Fatari &kl In early July 2005, Prime Minister Khalid
Faraz indicated that they had courts ready to prasethe criminals accused of war crimes. A
petition challenging the jurisdiction was filedlate May 2005. Thus courts were not ready to try
war crimes when the petition was filed challengithg jurisdiction which renders the case
admissible in the ICC. The court shall satisfylft$leat it has jurisdiction in any case brought
before it. (Art. 19 of the Statute) ICC had charged Fatari Military officers based it
jurisdiction on crimes arising in an internatiomainflict in the territory of the signatory state.
(Facts 1 9). Thus jurisdiction of the court has already beeteeined once by the Court. It is
improbable for defense counsel to comprehend timeeation on behalf of the prosecution to

challenge admissibility of the case without anyngigant change in facts and circumstances.

(3) THE FATARI TROOPSHAVE NOT COMMITTED CRIMESASALLEGED BY
THE MARIJANIS; HENCE THEY CANNOT BE CONVICTED OF CRIMES BASED
UPON THE JURISDICTION OF THE COURT.

(A)  Eatari soldiers acted in good faith and had moens rea.

23. The alleged atrocities committed by the Fatayops are completely baseless and the
Marijani villagers had indicated that the troopsl ieen occupying the village for over a period
of one year. The UN Coalition forces had arrestezbé twenty-seven men on the grounds of
suspicion, of the being strangers, intruders olerforeign soil. It should be noted that prior to
the Quraci occupation there were a minimum of 3@ violent and brutal crimes committed

against Marijanis annually and during the Quraciupation, that figure tripled.

24. On November 12, 2003, a regiment of twenty-ses@diers broke away from the coalition

due to dissatisfaction with the way the U.N. Peaeglkers had been conducting the mission and
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marched into the ‘Buchari’ province, an area alnmoa&usively inhabited by Marijanis, because
their main aim was to stop the atrocities commitedMarijani people and save them from the
Quraci forces. On December 12, 2004, the commaoti€uraci forces- ordered for ceasefire
and surrender, so from November 12, 2003 to DecermPe 2004, Quraci forces as well as
Fatari troops were present in Razachstan. Hencadanly for two years the UN peace keepers
were busy engaged in operation of peace-making.

25. Mens rea is very important as far as the cosionsof the crimes is concerned. Fatari
soldiers broke away from the U.N coalition forcesthey were not satisfied by the way the
peacekeeping operation was performed. Their prirrdgntion was to liberate Marijanis. Thus,
even if not as a part of U.N peacekeeping forcasarksoldiers ultimately were engaged in the
peacekeeping operations.

26. The U.N. Secretary General Kofi Annan has mairdut that, no U.N. peacekeeper had ever
been accused of committing the sort of crimes ¢bate under the ICC'’s jurisdiction. Pakistan's
Permanent Representative, Munir Akram, stressedUiNapeacekeepers should not be exposed
to any arbitrary or unilateral action by any nasibar international body(Peace Women). The

UN has jurisdiction over its own civilian staff bnb power to punish peacekeep&f®ngo).

Art. 98 endorses existing immunities under custgmand treaty law(Paulus). These
immunities though not applicable to the Fatari mvk] they are not liable for the crimes
committed on the territory of Razachstan as thdyndt have in relation to these acts mens rea.
Thus, according to Article 30 of the Statute theaFasoldiers cannot be held liable, Fatari
soldiers may be held liable only if material eletseof all the crimes are satisfied, and proof of

mens rea is one of them.

(B)Confirmation of the charges of Fatari military offiers in trial chamber without substantive

investigation would not be in accordance with thenziple of presumption of innocence.

27. It is submitted in the honourable couattihe Trial Chamber should ensure that a triafagr

and expeditious and conducted with full respectttierrights of the accused and due regard for
the protection of victims and witnessgsrt. 64(2) of the statute). Also, the presumption of
innocence is the feature of the main legal systefntise world and is encapsulated in the Statutes
of the modern tribunals and IQ@rticle 66, 67(1) (g) and (i)).
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28. Every person has the right to object to thegdm challenge the evidence presented by the
Prosecutor and present eviden(®te5). The presumption of innocence governs the applinatio
of the burden of proof. The Fatari soldiers musipbesumed innocent until their guilt has been
proved beyond a reasonable doubt, in strict apiicaf the highest standards for the gathering
and assessment of evidence. Moreover, presumpfiamnocence is very important as far as
accused is concerned. Any desire to do away welptesumption of innocence violates Article
14 (2) of the ICCPR "Everyone charged with a crahinffence shall have the right to be

presumed innocent until proved guilty accordindgte.”

(B) The infringed acts of Fatari soldiers did nobastitute crimes charged by the prosecutor of

ICC or under Article 5 of the Statute. These act®@nded criminal liability.

50. Fatari troops came as a part of U.N. peacekgeapission to save Marijanis from Quraci
occupation. Ultimate goal of the peacekeeping dfmeras both: the prevention of conflict and
endorsement of peace. The three main principldgsaditional peacekeeping are: a) consent of
the host state to the deployment of the peacekgdpice b) impartiality of this force and non-
intervention in the state sovereignty; and c) nea af force beyond self-defense. The UN has
instituted a "zero tolerance" policy on sexualdais by civilian staff and military troops and
police officers during peacekeeping missiofidN Doc. 1). The criterion for distinguishing
enforcement from peacekeeping is, according tol@® whether the measures were taken
against the state. In tlg&ertain expenses cagbe ICJ held that presuming peacekeeping forces
are engaged with the consent of the host stateg, dloenot constitute enforcement action.
However, any action directed against a norm comsgstate amounts to enforcement action and
requires compliance with Chapter VII of U.N Chartéccording to the ICJ the principle of
impartiality distinguishes peacekeeping from erdonent measures under Chapter VII. The
efforts on the part of Fatari soldiers constitupethcekeeping mission. Fatari soldiers had an
intention of saving the Marijanis thereby prevegtiihem from Quraci people. Fatari troops
came to prevent the conflict that was going ontéinetory of Razachstan.

51. The Fatari soldiers did not commit arymes against humanityas defined in the Statute.
Their actions do not satisfy the elements of crimesder (Art. 7 of the Statute), for the
following reasons: iCrimes were not committed as a part of or intenttedconduct to be
widespread or systematic attack against a civipapulation.ii) Crimes were not committed
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with knowledge of the attack. Killings of Marijantsok place while Fatari soldiers defended
Marijanis as Quraci forces were already preserthenterritory of Razachstan. Thus, there was
no intention on the part of Fatari soldiers to gasut an ‘attack’ on Marijanis which would
render them liable for ‘crimes against humanity’.

52. Therefore pursuant to an UN, the Fataris wepara of the mission to liberate Razachstan
from Quraci oppression and being dissatisfied whid progress, the Fataris deserted from post
and marched into the Buchari province of Razachstha Quraci forces were pulling out of the
State of Razachstan after their defeat, in the shiafidhe UN coalition forces but some of the
Quraci aggressors remained. The Fatari soldiengedtdack for liberating the Marijanis of
Buchari province; thus under the UN mandate, baoiders of sovereignty.

53. Also the killings and other forms of atrocitiage limited to one village in the Buchari
province of Razachstan and do not satisfy the akmé being committed as a part of a
widespread or systematic attack. The defendanesexhthe Razachstan soil as liberators, peace-
keepers, to punish the aggressors, and to progidd to the victims, and they did not intend to
engage in this kind of condudgtArt. 30(2) (a)) Nor they were aware that civilians would be
killed in the ordinary course of even{&rt. 30(2) (b)) Further, there is no satisfaction of the
element that one has ‘awareness that a circumstaiicgccur in the ordinary course of events.
(Art. 30 (3)). Thus the acts committed by Fatari troops espeddllings is not a part of policy

or an attack on Marijanis which renders it unableleing ‘crimes against humanity’'.

54. The unavoidable circumstances do not satishelbments of war crimeslhe defendants’
actions in the capacity of being UN peacekeepedslater, no longer within the ambit of the
sovereignty of the UN do not constitute war crinfasither, the conduct did not occur during the
course of an international armed conflict. The &Goinfn question is between the UN peace-
keepers brought to action by the passing of an Udhdate, and the Quraci forces, which
inflicted atrocities and violated the fundamenight of the oppressed Marijanis in Razachstan.
‘Whenever there is a resort to armed force betvitates or protracted armed violence between
governmental authorities and organized armed groufetween such groups within the State,’
amount to an international armed confl{@adic trial judgment, { 70). The troops are not
under the control of the sovereign’s military conmaber, but under the de jure control of the UN.
Therefore the ICC does not have the power to esefjarisdiction over this matter.
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55. The Fatari troops had been sent in a missidibéoate the oppressed Marijanis. Thereby it
was their moral responsibility to safeguard andgubthe lives of civilians during the course of
war. So even if the killings have actually takeaga, there is no evidence to support whether the
Fataris have actually committed those atrocitidge froops did not commit the crime of wilful
killing. The mens rea constituting all the violations of internationalrhanitarian law includes
both guilty intent and recklessness which may bkeld to serious criminal negligence. Further
requirements include a substantial knowledge of d&ad with an intention to inflict grievous
bodily harm upon the victim(Kupreskic case) Further, if the act which amounts to wilful
neglect, if it amounts to recklessness, or grossriaminal disregard of the individuals duties, is
sufficient for mens rea. The Fatari troops who withdrew from their dutiesder UN command
were humans who understood and respected the vahgesustoms and abide by the norms set
under customary laws and under any circumstanceddvtioey violate the code of conduct.

56. The Fatari troops did not commit the crime @mture and there is not enough evidence to
show that they inflicted such atrocities upon thari}nis. The perpetrators did not know, ‘that
the conduct was a part of or intended, to be agfatwidespread or systematic attack, directed
against a civilian populatiofArt. 7(1) (f) (5) of Elements] Furthermore, it is only mentioned
that victims were tortured, and not whether theg, dn the custody, or control of the
perpetrator.[Art. 7(1) (f) (2)] Nor can it be assumed that the ‘pain and suffedidgnot arise
only from, and was not inherent in or incidental lawful sanctions.[Elements, 7(1) (f) (3)]
Hence these charges are rendered invalid. While Ftarth Geneva Convention will not,
generally, be applicable to peacekeeping forces;tige has shown that multinational forces do

apply some of the relevant rules of the law of pation by analogy.

(C) Eatari Commander and not the twenty seven soldieestried and charged under the

principle of ‘Command responsibility’, thereby grdimg them, the immunity from the

atrocities which were committed against the Marijan

59.Should any criminal liability be imposed on anyonenust be on the hierarchy of officers
commanding the Fatari troops and not on individonaimbers of troops as such. Article 28(a)
of the Statute has codified this principle of comhaesponsibility. It states that commander
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shall be responsible for the acts committed by tdeeps under his control within the
jurisdiction of the court.

60.The Trial Chamber in th€elibici case, agreed to the submission by the prosecthatn
individuals in positions of authority, whether di@ns or within military structures, may
incur criminal responsibility under the doctrine @aimmand responsibility on the basis of
their of de facto as well agle jure positions as superio(€elebici Trial judgment § 354).
The chamber also noted that this interpretation mvade in accordance with the principle of
command responsibility in customary la(Celebici Trial judgment Y304-305). This
reasoning finds support in the similar interpretatby the trial chamber in the Alekosovski
case, where it was ruled that ‘anyone includingvdian, may be held responsible pursuant
to Art. 7(3) of the Statute it is proved that tmelividual had effective authority over the

perpetrators of the crime@lekosovski trial judgment)

61. The commander on the spot must consider tlatdtal population entrusted to him is
subject to his authority and was responsible fergiotection and restoring and ensuring public
order and safety as far as possible, and shoutl dalkmeasures in his powers to achieve this,
even regarding the troops which are not directlyosdinate to him. The prosecution submitted
that Kordic should be held criminally responsibleder ICTY statute because he knew or had
reason to know that various crimes were about todmmitted by persons subordinate to him.
(Kordictrial judgment § 20; Protocol I, Art. 86[2] The knowledge requirement or the duty of
a superior is to prevent or to punish a crime thogvn under Art 7(3), and should take necessary
steps to prevent such violatioriK.ordic Trial judgment, 1442; Protocol |, Art. 87[3])

63. The concept of command responsibility consgut cardinal feature in international
criminal law and has therefore, also been incluideithe Statute of the ICTY. This is enshrined
in T 3, Art. 7, as the crimes committed is alwalgarged under Article 7(1) or 7(3). Individual
criminal responsibility, especially with regard tesponsibility for the crimes committed in the
former Yugoslavia, has been addresses by the $g€ouncil in a number of resolutions. It has
been held that individual criminal responsibilityosild be invoked for violations of the
seriousness of those committed in the former Ywyasl (SC Res. 808(1993)) The Secretary

General described Superior Responsibility as beimglicable to ‘[a] person in a position of
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superior authority’, making no mention of a diffece between the responsibility of military
commanders and that of ‘civilians’ in a superiosipion. (SC Res. 808(1993), 1 64)

64. The ICTY has expressed its intent to proseth@enisfeasance or knowing nonfeasance of those
in command, as well as the soldier in the field valotually commits the act of rap&chrag)

65. Article 33 of the ICC statute goes further lgfiging situations where superior orders may be a
defence. Commission of crime within ICC’s Jurisgintpursuant to an order of a government or
a superior, whether military or civilian, may belefence, where the accused was under a legal
obligation under the orders and the accused didknotv that the order was not manifestly
unlawful. This replicates the reason of the U.Sitery tribunal in theEinsatzgruppen trial.
(Kriangsak )

66. Hence it is submitted before the Honorable cthat the commanding officer who was incharge
of the Fatari troops should be brought in questwrthe crimes committed and not the Twenty
Seven Soldiers (military officers) who were depldys a mission to save the Marijanis living in
the Buchari province, from the atrocities committed

67. Thus, presuming that Fatari soldiers are innbaed in accordance with the determination of the
rights of the accused, it is thereby contendedtti@fatari soldiers have acted in good faith and
not in mens rea and all the material elements aforienes and crimes against humanity are not
satisfied, thereby leading to the conclusion thatlaft soldiers cannot be charged with the war
crimes and crimes against humanity in ICC. Neiidaar they be tried in Razachstan for fear of

violation of the fair trial norms.
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Final Submissions

Wherefore, in the light of facts of the case, issumsed, arguments advanced and authorities
cited, this court may be pleased to adjudge anthaethat:

1. The Court has Jurisdiction over the crimes whickehbeen committed according to
Article 12, 13 of Rome Statute by the Fatari saklia accordance and court can exercise
jurisdiction.

2. The trial of Fatari soldiers is admissible in theial Chamber of the International
Criminal Court according to Articles 17 and18 of thtatute.

3. Razachstan Courts cannot exercise jurisdictionhenRatari soldiers considering as the
case can be admitted only in International Crim@aurt to ensure fair and impatrtial trial
of the soldiers. There are no good reasons fofTtid Chamber to overrule Pre-Trial
Chamber’s decision holding that the case is adbiessind should be tried before the
ICC.

4. Commander of the Fatari soldiers and the Militaificers must be held accountable for
the acts committed under his control if at all thienes are committed within the
jurisdiction of the court.

And pass any other order in favour of the defera it may deem fit in the ends of justice,
equity and good conscience.
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All of which respectfully submitted
Place: Hague
Date: September 6, 2006 (Counsel for Defehc

Certification

We hereby certify that the memorial for Gujarat ibiaal Law University is the product solely
of the undersigned and that the undersigned haveeceived any faculty or other assistance,
other than that allowed for in the Rules, in coniogcwith the preparation of this memorial.

Team member

Team member

Team member

Team member

Date: 12 September 2006
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