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Preliminary Statement

1. The ICC must retain jurisdiction in this matter to prevent a violation of the Rome Statute, and to maintain its own credibility and legitimacy.  The ICC was established to provide an ‘independent’ Court to prosecute exactly of kind of crimes which Defendants are accused - ‘serious crimes of concern to the international community as a whole.” United Nations: Rome Statute of the International Criminal Court, U.N. Doc. No. A/CONF. 183/9 (July 17, 1998) (hereinafter “Rome Statute”), Preamble.  
2. As explained below, the only possible legitimate reasons to give up jurisdiction – a change in circumstance, a lack of admissibility, or a lack of jurisdiction – do not exist here.  

3.  This case has been highly publicized around the world, and highly politicized by Razachstani Prime Minister Faraz. To cede jurisdiction to the nascent national courts of Razachstan would be to subject Defendants to a ruling based on politics, not justice, as explained in Part C.  To cede jurisdiction at this point would also lead the international community to doubt the conviction of the ICC to “guarantee lasting respect for and the enforcement of international justice.” Rome Statute, Preamble.  Sending the case to national courts would be seen as a political act of the kind that the ICC seeks to avoid.
4. The Pre-Trial Chamber already determined that the ICC has jurisdiction in this case. Razachstan would only be able to claim jurisdiction at this point if there had been some significant change in circumstances that changed the admissibility of this case. Rome Statute, Art. 18(7). There has been no such change in the situation.  
5. Furthermore, the case remains admissible in the ICC because Razachstan cannot satisfy the substantive or procedural requirements of admissibility in a national court, as stated in Articles 19(2), 17, and 18 of the Rome Statute. The PreTrial Chamber was correct in determining that this matter should be heard in the ICC, and this Court should not second guess this decision.
6. To turn over jurisdiction now, the ICC would lose credibility by publicly bending to the political will of the Prime Minister Faraz.  If the ICC loses credibility, it might lose some of its legitimacy as an International Court, compromising its ability in the future to be the arbiter in international cases of consequence.  
7. Therefore, the ICC should retain its jurisdiction in this case.   
Facts
8. During their nine year occupation of Razachstan, Quraci forces committed numerous brutal acts against the Razachstani people.  One of groups that Quraci forces targeted was the Marijani people.  These years of violence and oppression have probably left the Razachstani people, especially Marijanis, scarred and distrustful.  They likely resent the Quracis for years of violence, but they also probably distrust the international community, especially their neighbors, for taking so long to respond and for being so unorganized during their purported peacekeeping and negotiation missions.
9. In February 2002, the United Nations sent its Peacekeepers to lead an international coalition of troops to maintain order during negotiations with Qurac.  Prob. para. 2.   

10. On December 12, 2004, UN coalition forces precipitated a ceasefire and surrender.  Prob. para. 4.  The two nations eventually signed a A UN negotiated accord.

11. On December 31, 2004, a provisional government was established in Razachstan to govern until democratic elections could be held. Prob. para. 5. Elections were held in May 2005 and a newly elected government currently controls Razachstan. Prob. para. 1. 

12. In February 2005, UN coalition forces discovered 27 Fatari soldiers occupying a Marijani village.  Prob. para. 7.  The villagers accuse these soldiers (“Defendants”) of committing various crimes against them. 
13. In April 2005, Razachstan decided to turn Defendants over to the ICC. Prob. para. 8. 
14. In May 2005, following an initial investigation, the ICC charged Defendants with crimes against humanity and war crimes under Articles 7(1)(a) and 8(2)(a)(i), (b)(i) and (iv), (c)(i) and (e)(i) of the Rome Statute. Prob. para. 9. The ICC based its jurisdiction over the crimes on the grounds that they arose in the course of an international conflict in the territory of a signatory state.  Prob. para.  9.

15. In late May 2005, newly-elected representatives of the Razachstani government filed a petition with the ICC challenging its jurisdiction over the case. Prob. para. 10. In July 2005, the new Razachstani Prime Minister held meetings with ICC prosecutors requesting the immediate return of Defendants for trial in Razachstan. Prob. para. 10. 
16. For the reasons outlined below, returning the soldiers to Razachstan would not only violate of the procedures outlined in the Rome Statute, but would also deny the Defendants a fair trial and would thereby put the credibility of the ICC in jeopardy. 
17. Therefore, the ICC must retain this case in their jurisdiction.

Argument
the case remains admissible in the ICC.

 there has not been a significant change of circumstances which warrant a change in admissibility. 
18. The Preliminary Trial Chamber of the ICC already has determined that jurisdiction and admissibility exist for the ICC to hear this case.  The Court should only relinquish their hearing of the case in very limited circumstances.  In fact, the Rome Statute only allows for a State which has challenged a ruling of the Pre-Trial Chamber to “challenge the admissibility of a case under Article 19 on the grounds of additional significant facts or significant change of circumstances.” Therefore, a threshold issue the Court must decide before it can cede the case is whether there have been any significant changes in circumstances.  Rome Statute, Article 18(7).
19. There have not been any significant changes in circumstances since the provisional government acquiesced to jurisdiction by turning over the soldiers to the ICC in April 2005.   A change of government (from the provisional government to the current one) is not sufficient to constitute a significant change in circumstances, or else all State Parties to the Rome Statute would have to re-ratify the agreement every time there was an election, or any change in government.  
20. Even if the Court finds that some circumstances have changed, the substantive and procedural requirements for challenging admissibility successfully have not been met. 

The substantive requirements per Article 17 for a successful challenge to admissibility have not been met.
21. In order to effectively challenge admissibility of this case to the ICC, the Razachstani national courts would have to prove that the case does not meet the requirements of admissibility under Article 19(2)(b) of the Rome Statute.  Article 19(2)(b) requires that in order to be inadmissible, a case meets the requirements of Article 17. Rome Statute, Art. 19(2). 
22. Article 17 states that a case is inadmissible in the ICC where “the case is being investigated or prosecuted by a State which has jurisdiction over it, unless the State is unwilling or unable genuinely to carry out the investigation or prosecution.” Rome Statute, Art. 17(1)(a).
23. There are two parts to this requirement which Razachstani national courts fail to satisfy – the matter is ‘being investigated’ and the State is ‘unable genuinely to carry out the investigation or prosecution.’ 
24. This case is not currently being investigated or prosecuted by the Razachstan national courts. Razachstan has expressed intent to begin investigating, but this intent is not sufficient.  The requirement in Article 17 was formulated in order to avoid ‘conflict’ between a state already in the process of exercising jurisdiction and a Court’s subsequent exercise. See, Oscar Solera, Complementary Jurisdiction and International Criminal Justice, Int'l Rev. of the Red Cross  No. 845, p. 145-171.  This is not the situation in this case, because there is only one investigation in progress, that of the ICC.  In fact, relinquishing the case seems to constitute more of a conflict than retaining it in the ICC would. 
25. Furthermore, if Razachstan had in fact begun investigations, they were required to “inform the Court that it is investigating or has investigated” the matter under Article 18(2) of the Rome Statute.   This failure to include information about the investigation process further substantiates Razachstan’s failure to effectively challenge admissibility according to the Rome Statute’s procedural mandates. 
26. Even if the case could be ceded despite the fact that an investigation is not in progress, the case cannot be ceded to the Razachstani national courts because the state is unable “genuinely to carry out the investigation or prosecution.” Rome Statute, Art. 17(3). 
27. In order to be able genuinely to carry out the investigation or prosecution, a national court must have suffered a ‘substantial’ or complete collapse of the institutions of the country, including its judicial system. Rome Statute, Art. 17(3).
28. A substantial collapse involves one of the following:
i. The State is unable to obtain the accused
ii. The State is unable to obtain the necessary evidence and testimony
iii. The state is unable otherwise to carry out the proceedings. Rome Statute, Art. 17(3).  
29. In this case, if the ICC turns over the accused to the Razachstani government, the first factor would be satisfied. However, factors (ii) and (iii) cannot be overcome by Razachstani courts.
30. First, if Razachstani officials attempt to carry out an investigation, there is a high likelihood that local witnesses will not be willing to cooperate. The defendants are accused of crimes against the Marijuanis, a group of people who have persecuted for years. These oppressed people are more likely to cooperate with neutral international investigators, than with the same national government who was complicit in their mistreatment for decades. 
31. Additionally, it will probably be impossible for Razachstan to find impartial decision makers.  This case has been highly politicized and publicized.  Impartial decision making is valued by the ICC, as evidenced in its inclusion in the Preamble and Article 67.  Rome Statute, Preamble (stating one of the purposes of the ICC is to provide an ‘independent’ court); Art. 67: Rights of the Accused (stating that “the accused shall be entitled . . .  to a fair hearing conducted impartially”).  
32. The Prime Minister’s involvement is further evidence of the inherent biases that exist in Razachstan and the resulting inability of Razachstani courts to carry out proceedings genuinely.  The Prime Minister has publicly promised that the death penalty will not be used. First, it is unclear what his role is in the new court system and how he can credibly promise which sentence the prosecutor will pursue.  Second, his public statements betray his strong desire to have these defendants found guilty.  These views could place undue political stress on the newly formed judiciary, whether or not it purports to be an independent one.
33. This newly formed court system’s attempt to prosecute serious war crimes as its inaugural cases is similar the Rwandan situation that precipitated the formation of an independent, international tribunal (ICTR).   The same pressing need for an impartial international arbiter exists here as well. 
34. Also in order to be ceded to a national court, there cannot have been a complete breakdown of national courts.  If Razachstan, or the Prosecutor, tries to argue that the transitional government was not a sufficient government to commit to the Rome Statute or challenge admissibility of this matter, then they would also, in effect, be conceding the point that the judicial system broke down and therefore is ill equipped to try this case.   
35. Because this case does not meet the requirements of Article 17 of the Rome Statute, this case is not inadmissible in the ICC and is inadmissible in the national courts of Razachstan. 
The procedural requirements of a challenge to admissibility have not been satisified.
36. Article 18(2) of the Rome Statute also includes ‘procedural’ requirements that the national court must have followed in order to effectively challenge admissibility.  Razachstan has not complied with these conditions and therefore have not effectively challenged inadmissibility under Article 18(2).  
37. Article 18(2) states that “within one month of receipt of that notification, a State may inform the Court that it is investigating or has investigated its nationals or others within its jurisdiction.” Rome Statute, Art 18(2).  Furthermore, in order to inform the Court of its objection to the Court’s exercise of jurisdiction, the State would have to put the challenge in writing. Rules of Procedure and Evidence, ICC-ASP/1/3 (A)(2000), Rule 58(1). 
38. The one month period is measured from notification by the ICC of its intent to exercise jurisdiction.  The ICC indicated the crimes with which it charged Defendants in May 2005, which may be considered the latest point at which the ICC notified Razachstan (though the Court probably notified Razachstan of its intent before this time). Prob. para. 9. 

39. Razachstan did not object to the exercise of ICC jurisdiction within one month in writing.  In fact, in April 2005, the provisional government actually handed over the soldiers, indicating their consent under Article 14(1), which allows State parties to refer a matter to the ICC.   Rome Statute, Art. 14(1). After this type of referral has occurred, Article 13 then allows the Court to exercise its jurisdiction.  Rome Statute, Art. 13. 
40. The Razachstani government also cannot successfully argue that their written submission in May was an adequate challenge because the submission was not informative of whether Razachstan had already investigated the matter or whether Razachstan was challenging admissibility. 

41. Furthermore, the talks between Prime Minister Faraz and the ICC Prosecutors that took place in July are not sufficient to constitute a challenge to admissibility because they were well past the one month deadline and not in writing. 
42. Even if the one month deadline does not preclude Razachstan’s challenge from being adequate, Article 19(5) states that a State challenging admissibility or jurisdiction must do so at “the earliest opportunity.” Rome Statute, Art. 19(2).  Razachstan should have challenged the ICC before handing over the soldiers.  If the legitimacy of the provisional government is doubted, then the new government should have challenged both jurisdiction and admissibility in writing when the new Prime Minister’s government came to power, which it did not.  
The  ICC has already established Jurisdiction and should retain this case.
43. The Pre-Trial Chamber of the ICC could have based its preliminary finding of jurisdiction on the fact that the Fatari soldiers are accused of actions falling under the Court’s jurisdiction in the territory of a signatory state or the Court’s jurisdiction over the nationals of a signatory state.   
44. The conditions which the Pre-Trial Chamber based its findings on have not changed, and there are no compelling reasons why ICC should withdraw its jurisdiction.  Razachstan cannot succeed in arguing the same issues that were presumably decided during the Pre-Trial regarding the status of the alleged crimes as crimes against humanity or war crimes. It would be inefficient of the ICC if these issues could be opened and re-decided throughout proceedings, without regard to whether there had been the emergence of any new facts. 
The ICC has jurisdiction over the types of crimes charged.
45. The crimes that the Prosecutor charges Defendants with are specific international crimes defined in Arts. 5, 7, and 8 of the Rome Statute.  The Court, therefore, has jurisdiction over such crimes against humanity and war crimes. 
The ICC has temporal jurisdiction over these crimes as well.
46. According to Article 11 of the Rome Statute, the Court has jurisdiction only with respect to crimes committed after the Statute has entered into force.  The statute was in force for either or both Razachstan and Fatar during the time when the alleged crimes occurred, as explained below. 
47. The Pre-Trial Chamber has already determined that the ICC has jurisdiction based on the location of these alleged crimes in a signatory state. Prob. para. 9.  Perhaps the Chamber looked at evidence that revealed that the purported crimes took place after the Statute went into effect for Razachstan, January 1, 2005, and before the UN found the alleged perpetrators in February 2005. 
48. Alternatively, regarding Fatar, because the Rome Statue entered into effect on January 1, 2004, any crimes that the Fatari defendants are accused after January 1, 2004 should be under the jurisdiction of the ICC.   As peacekeepers, these soldiers retain their Fatari nationality and are therefore under the Court’s jurisdiction as nationals once the Rome Statute went into effect for Fatar. 
The ICC has ratione personae jurisdiction due to either or both the location of the alleged crimes and the nationality of the accused. 
49. The ICC also has jurisdiction over the Defendants because of the location of the alleged crimes and because of Defendants’ nationality.
50. According to Article 12, the court may exercise Jurisdiction over crimes committed in the location of member states, or by nationals of parties to the statute.  Since Razachstan was a member state as of 2005, then the ICC can exercise jurisdiction over crimes that were allegedly committed on its soil in 2005. 
51. Razachstan consented to ICC jurisdiction by turning over the soldiers to the Court in April 2005. The ICC should not let the Prime Minister withdraw this consent.  This action would set poor precedent where whenever a new government came to power in a State, they could try to take back jurisdiction over a case. 
52. Alternatively, because the Prosecutor accuses Fatari defendants of committing these crimes during an alleged occupation from November 2003 until February 2005, crimes allegedly committed during or after 2004 would fall under ICC because the statute was in force for Fatar. 
Potential Peacekeeper status of the defendants does not relieve this court of jurisdiction.
53. Whether or not defendants are considered UN peacekeepers, the ICC can retain jurisdiction over the soldiers. 
54. First, almost every UN peacekeeping mission involves a Status of Forces Agreement (SOFA), and this mission probably did as well. The UN Model SOFA states in Article 47(b) “that military members of the military component of the United Nations peacekeeping operation "shall be subject to the exclusive jurisdiction of their respective participating states in respect of any criminal offences which may be committed by them in [the host country/territory].” Geert-Jan Alexander Knoops, The Prosecution and Defense of Peacekeepers under International Criminal Law, (Transnational Publishers) (2004), at 245.  Therefore, since military members are considered part of the overall peacekeeping operation, if the SOFA here was drafted similarly to the UN model SOFA, then there is a significant chance that Razachstan's national courts are precluded from exercising jurisdiction over the soldiers.  Furthermore, considering that Fatar has proven itself unwilling to prosecute them, the ICC is the only forum in which they have any chance of being held accountable for their actions.  
55. As for the question of whether the ICC can take jurisdiction when a sending State breaks the SOFA arrangement and declines to prosecute its own soldiers, the soldiers are accused of having committed offenses which rise to the level of jus cogens crimes, and the ICC should be able to assert universal jurisdiction over them now that they are in its custody. Knoops, 249-250. 
56. Additionally, if they are not considered part of the peace keeping mission, and are ‘renegades,’ the soldiers would retain their Fatari nationality and are therefore under the Court’s jurisdiction once the Rome Statute went into effect for Fatar in 2004.  
57. It is important that ICC retain jurisdiction in order not to discourage future peace keepers from entering dangerous and uncertain situations.  If countries faced the possibility that their nationals would be tried against their will in domestic courts of other nations, and not the ICC, they might cease to allow their nationals in peacekeeping missions such as this one. 
Additionally, the ICC should not give up this case because doing so would injure its credibility. 
58. The Court should also realize that because of the publicity and politicizing of this case, the Court would injure its credibility if it turned the soldiers over to Razachstan.  

59. It is clear from the history of this region, the newly formed Razachstani courts, and the public statements of the Prime Minister, that the soldiers would not get a fair trial in Razachstan.  
60. The Marijanis have been persecuted for years.  Sadly, their situation has only garnered international attention in the past few years.  For many decades, however, they were oppressed and humiliated by Razachstan, a situation which worsened with the Quraci occupation.  It is understandable that by now, their impression of their oppressors and abusers could be confused or in need of a target.   

61. Focusing their accusations on one group, especially one connected to a UN mission may have appeared to them to be the only way to receive some justice after years of mistreatment.  Unfortunately, it has yet to be proven that these Fatari peacekeepers committed any wrongdoings of which they are accused.  

62. The Razachstani people have finally woken up to the Marijianis’ plight, however, and see the opportunity to use this trial to prove the point of their new independence and their unacceptance of foreign abuse of any kind.  Their enthusiasm to try this case, though laudable in the spirit of self determination, should not take precedence over the need for justice for these 27 individuals.  

63. The media and the affected governments have highly publicized this issue.  Prime Minister Faraz’s comments demonstrate how the new government is committed to using this situation to demonstrate their new sovereignty and to assert their unwillingness to be oppressed any longer.
64. Turning the soldiers over now would signal to the world, that despite the potentially unjust outcome for the accused, the ICC was willing to bend to a leader’s political will.

65. Furthermore, the existence of the safety valve in Article 18(3) of the Rome Statute, which states that the “the Prosecutor's deferral to a State's investigation shall be open to review by the Prosecutor six months after the date of deferral” is not a sufficient reason to give up jurisdiction.  It is unclear that the Razachstani government would cooperate with an ICC attempt to reclaim jurisdiction, and it is much safer to retain jurisdiction now.  
Conclusion

66. The ICC must retain jurisdiction in this matter.  This matter is both under its jurisdiction, and not admissible in a national court.  In order to both prevent a violation of the Rome Statute, and to maintain its own credibility and legitimacy, the ICC should not send the matter to the nascent national courts of Razachstan.  
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