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Preliminary Statement

Under Article 19 of the Rome Statute, the International Criminal Court is responsible for confirming its own jurisdiction as well as the admissibility of each case brought before it.  Rome Statute of the International Criminal Court, U.N. Doc. No. A/CONF. 183/0 (July 17, 1998) (“Rome Statute”).  In the instant case, the State of Razachstan has formally challenged both the Court’s jurisdiction over the actions of the defendants and the admissibility of the case at hand.  After carefully considering the State’s arguments, and remaining particularly mindful of the principle of complementarity underlying the Court’s mandate and functions, the Prosecutor is of the opinion that Razachstan is the most appropriate available forum for the case, and recommends that it be deferred to its national courts without delay.  

Statement of Facts

1. 
The history of the conflict between the nations of Razachstan and Qurac began with a three-year war initiated in the early 1990s and culminated in the occupation of Razachstan by Quraci soldiers.  For nine years, the Quraci forces committed brutal acts against the Razachstani people, particularly members of its Marijani caste.  Prob. para. 1.  Yet it was not until 2002, approximately six years after the beginning of the Quraci occupation, that the international community formally acted to counter the oppression of the Razachstani people.  Prob. para. 2.    
2. 
Determined to secure negotiations for the withdrawal of Quraci forces, the United Nations sent a Chapter VII peacekeeping force comprised of troops from over twenty countries to Razachstan in February 2002.  Prob. para. 2.   Nearly three years later, in December 2004, UN forces liberated the principal base of operations for Quraci forces, compelling their commander to order a total cease fire and surrender on December 12, 2004.  Prob. para. 4.  As a result of the cease fire, a UN negotiated accord was signed between the two nations, establishing a provisional government in Razachstan on December 31, 2004.  Prob. para. 5. As a result of the intervention of the international community, democratic elections have since been held and Razachstan has rejoined the community of independent sovereign nations.  In many respects, then, the UN peacekeeping force in Razachstan was a success.  
3. 
However, in February 2005, UN coalition forces conducting a survey of the Buchari province discovered a band of 27 soldiers from Qurac’s neighbor, Fatar, occupying a Marijani village.  Prob. para. 7.  These soldiers, originally participants in the peacekeeping force, had broken away from the coalition due to their dissatisfaction with UN command as early as November 12, 2003, and had presumably remained in Buchari province from that point forward.  The Marijani villagers indicated that over the course of more than a year, the Fataris had killed nine men, raped and mutilated 17 women, and tortured several villagers.  Upon their receipt of this information, the UN forces immediately arrested the Fatari soldiers.   Clarification 05/30/2006, q. 9. 
4. 
A debate soon emerged among the ranks of the Razachstani provisional government concerning the proper course of action regarding the Fatari soldiers.  Prop. para. 8.  When it became clear that the Fatari government had no intent to exert jurisdiction over its soldiers, despite considerable opposition on the part of some of its members, the provisional government accepted the recommendations of UN representatives and turned them over to the ICC in April 2005.  Id.  

5. 
In May 2005, following an initial investigation, the ICC charged the Fatari soldiers with crimes against humanity and war crimes under Articles 7(1)(a) and 8(2)(a)(i), (b)(i) and (iv), (c)(i) and (e)(i).  Despite the fact that the Rome Statute had only entered into force for Razachstan on January 1, 2005, the ICC based its jurisdiction over the crimes on the grounds that they arose in the course of an international conflict in the territory of a signatory state.  Prob. para. 9.  
6. 
That same month, Razachstan held its first democratic elections in twelve years.  Almost immediately after their election, in late May, representatives of the new government filed a petition with the ICC challenging its jurisdiction over the Fatari soldiers.  Prob. para. 10.  Additionally, in July 2005, shortly after his election and presumably in the absence of a response to this request by the ICC, new Prime Minister Khalid Faraz held meetings with ICC prosecutors requesting the immediate return of the Fatari soldiers for trial and claiming that Razachstan’s criminal courts were capable of properly trying soldiers for war crimes.  Id.
7. 
In response to the Prime Minister’s petition, representatives have appeared before the ICC on behalf of the Marijani villagers, requesting that the case remain under ICC jurisdiction and claiming that as members of a strongly discriminated against minority, the victims will not receive justice before a Razachstani court.  Prob. para. 11.  Representatives of the defendants and the Fatari government and the have also opposed the petition, arguing that the shortcomings of the Razachstani justice system deny them the possibility of a fair and impartial trial.  Prob. para. 12.
 Argument


After careful consideration of the information presently available and the arguments made by representatives of the government of Razachstan, the Office of the Prosecutor is of the opinion that the national judicial system of Razachstan, and not the ICC, is the most appropriate forum for the trial of the Fatari soldiers.  This opinion is based on the Prosecutor’s serious concerns regarding both the Court’s jurisdiction over the defendants and their alleged crimes and the admissibility of the case.  According to Rule 58 of the Rules of Evidence and Procedure, the court shall first rule on the question of jurisdiction presented by the Razachstani petition and then address its challenge to admissibility.  Rules of Procedure and Evidence, ICC-ASP/1/3 (A)(2000).  Thus, the petition’s claims will be considered in that order. 
A. The ICC Lacks Jurisdiction over the crimes allegedly committed by the Defendants
1. The indictment issued by the court provides jurisdiction over only a fraction of the time period in which the crimes allegedly occurred


When issuing its charges for war crimes and crimes against humanity against the Fatari military officers, the Pre-Trial Chamber of the ICC based its preliminary finding of jurisdiction on the fact that the Fatari soldiers committed actions falling under the Court’s jurisdiction in the territory of a signatory state.  Prob. para. 9; see Rome Statute, Art. 12(2)(a)(establishing that the Court may exercise its jurisdiction if the State on the territory of which the conduct in question occurred is a Party to the Rome Statute).  However, the Rome Statute did not enter into force for Razachstan until January 1, 2005.   Prob. para. 6.  As Article 11(2) of the Rome Statute makes clear, the Court may only base its jurisdiction on the grounds that alleged crimes were committed in the territory of Razachstan if they took place after the entry into force of the Statute for that State.  Yet, if the Buchari villagers’ accounts are true, the Fatari soldiers likely began their occupation on or soon after November 12, 2003, long before the Rome Statute entered into force for the territory of Razachstan.  Prob. para. 7.  In order for the ICC to have jurisdiction over crimes committed by the Buchari soldiers during the entire duration of their occupation (between November 2003 and February 2005), its jurisdiction must be based on some grounds other than the status of the Razachstan as a party to the Rome Statute.
2.  Even if the Court amends its indictment, it will still lack jurisdiction over a significant portion of the time period in question


Although the Pre-Trial Chamber’s initial indictment provides the Court with jurisdiction over only two months of the time period in which the soldiers’ crimes were allegedly committed, Article 12(2)(b) grants the Court jurisdiction if the State of which those accused of crimes under Article 5 are nationals is a Party to the Rome Statute.  As the Rome Statute entered into force for Fatar on January 1, 2004, the Court may be able to assert its jurisdiction over crimes committed by its nationals in Razachstan from that point forward.  Clarification 05/30/2006, q. 2.  However, in order to do so, it would have to amend its indictment of the soldiers in order to embrace earlier alleged offenses and different bases of jurisdiction.  
Yet even if the Court is able to make such an amendment, the fact remains that the Court has no basis for jurisdiction over crimes the soldiers may have committed from November 12, 2003 to January 1, 2004 (the first six weeks of their occupation of the Buchari village).  However, while the ICC would be powerless to address the commission of such crimes, the national courts of Razachstan face no such jurisdictional impediments.  If, as it claims in the Preamble to the Rome Statute, the Court is truly determined “to put an end to impunity” for the perpetrators of the most serious crimes, it would seem that the national courts of Razachstan would be the more appropriate forum in this situation.  Preamble to the Rome Statute, para. 5.
3. Defendants’ actions may not constitute war crimes


Perhaps even more significant than the concerns underlying the Court’s jurisdiction over the alleged perpetrators themselves are those underlying its jurisdiction over the crimes they are accused of committing in the Buchari village.   Specifically, the Fatari soldiers have been charged with war crimes of willful killing, attacking civilians, and excessive incidental death, injury or damage in the context of and associated with an international armed conflict; and, alternately, with war crimes of murder, attacking civilians, and excessive incidental death, injury or damage in the context of an associated with an armed conflict not of an international character.  Prob. para. 9; see International Criminal Court, Elements of Crimes, ICC-ASP/1/3(B)(2000) (“Elements”), Art 8.  However, even if the villagers’ accusations are well-founded, the Fatari soldiers’ actions between November 12, 2003 and February 2005 may not have constituted war crimes as defined by Article 8.

a. Defendants acted as autonomous agents and were not under the command and control of the United Nations or the Fatari government
In order for the Defendants to have committed war crimes as defined under Article 8 of the Rome Statute, they must have committed “grave breaches of the Geneva Conventions” or “other serious violations of the laws and customs applicable in international armed conflict” during their occupation of the Buchari village.  Despite the fact that they originate from a non-state entity, peacekeeping or enforcement operations authorized under Chapter VII of the UN Charter can become parties to an international conflict, and thus subject to international humanitarian law, if they act on that authorization and involve themselves in hostilities.  Geert-Jan Alexander Knoops, The Prosecution and Defense of Peacekeepers Under International Criminal Law, 64 (2004); Christopher Greenwood, International Humanitarian Law and United Nations Military Operations, 1 Y.B. Int’l Humanitarian L. 7 (1998).   Thus, their individual members may become subject to the terms of the Geneva Conventions, either by virtue of the coalition’s status as a party to the conflict, or because of obligations they continue to hold as a result of international legal obligations assumed by their home states (i.e., if Fatar is a party to the Conventions).  Knoops at 80.  Moreover, even when not actively engaged in an armed conflict, UN peacekeepers are obliged to adhere to the basic principles of international humanitarian law and the laws of war.  See Bulletin on the Observance by United Nations Forces of International Humanitarian Law, United Nations Secretariat, U.N. Doc. ST/SGB/1999/13 (1999).  
The Prosecutor concedes that the UN peacekeeping coalition in Razachstan participated in the hostilities associated with the Quraci occupation on at least one occasion (the liberation of the province of Nadir on December 5, 2004) and that UN peacekeepers are bound to uphold standards of customary international humanitarian law regardless of whether or not they are parties to the conflict occurring on the territory in which they operate.  Prob. para. 4.  However, the fundamental fact remains that it does not appear that the Defendants in the instant case retained their identity as peacekeepers during the period in which they committed the alleged crimes.  Rather, the 27 Fatari soldiers do not appear to have been acting as agents of the United Nations or of the State of Fatar, but to have been operating entirely outside the command and control of either institution.  In the Tadic case, the ITCY suggested that the test for determining whether individuals are acting as de facto organs of a State (or, by extension, the United Nations), 
“is that of overall control… [which] may be deemed to exist when…the Party to the conflict has a role in organizing, coordinating, or planning the military actions of the military group…[I]f the controlling state is not the territorial State where…the armed units perform their acts, more extensive and compelling evidence is required to show that the State is genuinely in control of the units or groups….by generally directing or helping plan their actions.”  Tadic, (Appeals Chamber), July 15, 1999, para. 137, 138.
Here, it would appear that although the defendants constituted part of the armed forces of the State of Fatar, and although they were originally organized and coordinated by both Fatari and UN Commanders, neither entity was genuinely in control of the regiment following its breakaway from the peacekeeping coalition on November 12, 2003.  The autonomy of the Fatari soldiers is further confirmed by the fact that UN Command appears to have had no knowledge of their whereabouts or actions until February 2005, when they were unexpectedly encountered by UN coalition forces in Buchari.  Prob. para. 7.  In the absence of genuine control by either the United Nations or the state of Fatar, the 27 soldiers would appear to be autonomous agents acting within a state experiencing an unrelated international conflict, and thus not capable of committing war crimes.

b. An international armed conflict did not exist in Razachstan during a significant portion of the time period under consideration.


Even if the defendants are found to have retained their identity as peacekeepers throughout their time in Razachstan, in order for war crimes to have been committed, an armed conflict must have existed at the time they acted.  Prosecutor v. Kordic and Cerkez, Case No. IT-95-14/2 (Trial Chamber), February 26, 2001, para. 22; See Elements, Art. 8(2)(a), et seq.  The Appeals Chamber of the ICTY found in Prosecutor v. Tadic, an armed conflict exists wherever there is a resort to armed force between states.  Prosecutor v. Tadic, Decision on the Defense Motion for Interlocutory Appeal on Jurisdiction, Case No. IT-94-1-AR 72, Oct. 2, 1995, para. 70.  Yet during a significant period of the time in which the Fatari soldiers’ alleged crimes were committed, no such resort to armed force existed between Razachstan and Qurac.  Between the December 12, 2004 order to cease fire and surrender issued to all Quraci forces by their commander, and February 2005, when the Fatari soldiers were discovered in the Buchari village, no international armed conflict existed between Razachstan and Qurac.  Prob. para. 4.  Even assuming that the Court has jurisdiction over their actions for the duration of their time in the village, there is a significant period in which the defendants cannot possibly have committed war crimes.
c. Even when an international armed conflict was taking place, there was no nexus between that conflict and the crimes of which the defendants are accused.


Although no armed conflict whatsoever existed in Razachstan during one period of the Fatari occupation of the Buchari village, an international armed conflict certainly did exist between Razachstan and Qurac from the time the Fatari occupation began in November 2003 until the signing of the cease-fire on December 12, 2004.  However, even if the Court finds that the Fatari soldiers remained under the command of the United Nations following their defection from the peacekeeping coalition, in order for their offenses to qualify as war crimes under Article 8 of the Rome Statute, there must have been a nexus between those crimes and the international armed conflict itself.  ICTY, Kordic and Cerkez case, (Trial Chamber), February 26, 2001, para. 32.  “To show that a link exists, it is sufficient that:  ‘the alleged crimes were closely related to the hostilities occurring in other parts of the territories controlled by the parties to the conflict.’”  Prosecutor v. Blaskic, Case No. IT-95-14 (Trial Chamber), March 3, 2000, para. 69.  However, in the present case, there is no indication that the Fatari soldiers’ crimes were related to the hostilities associated with the international armed conflict occurring elsewhere in Razachstan at the time they were committed.  In fact, the parties to the conflict appear to have been completely oblivious to the situation occurring in the Buchari village until the discovery of the Fatari troops by UN coalition forces in February 2005.  Prob. para. 7.  Rather than constituting violations of international humanitarian law, the Fatari attacks on the villagers appear to be entirely separate criminal acts, more appropriately categorized as domestic offenses and placed within the jurisdiction of the Razachstani national courts.
d.  Defendants cannot be considered parties to an armed conflict not of an international character.

Some of the crimes of which the defendants are accused are those taking place in “an armed conflict not of an international character.”  Rome Statute, Art. 8(c).  As Article 8(f) of the Rome Statute makes clear, the statute’s provisions regarding armed conflicts not of an international character apply only “to armed conflicts that take place in the territory of a State when there is protracted armed conflict between governmental authorities and organized armed groups or between such groups.”  There is no evidence to suggest that the Fatari soldiers engaged in such protracted armed conflict with the governmental authorities of Razachstan or Qurac while in the Buchari province.  Thus, any crimes committed by the Fatari soldiers during their occupation are more appropriately characterized as “internal disturbances” or “isolated and sporadic acts of violence” outside the scope of Article 8 and the ICC’s subject-matter jurisdiction.  These crimes, however, would certainly fall within the jurisdiction of the Razachstani courts.

4. Defendants’ actions do not constitute crimes against humanity

a. Defendants did not commit an attack “directed against the civilian population” within the meaning of Article 7


In addition to war crimes, the Pre-Trial Chamber has also charged the Defendants in this case with the crime against humanity of murder (Art. 7(1)(a)).  As Article 7 dictates, in order to have committed such an offense, the Defendants must have killed one or more persons “as part of a widespread or systematic attack directed against a civilian population.”  Elements, Art. 7(1)(a)(1)-(2).  In order to qualify as an attack “directed against the civilian population,” the Defendants’ course of conduct must involve the multiple commission of acts…against ant civilian population, pursuant to or in furtherance of a State or organizational policy to commit such attack.  Elements, Art. 7, introduction, para. 3.  Here, the status of the actions of which the Defendants are accused seems in question, as it is not certain that nine instances of murder committed over the course of an occupation enduring for over a year “is sufficient to show that enough individuals were targeted in the course of the attack, or that they were targeted in such a way as to satisfy the Chamber that the attack was in fact directed against a civilian ‘population,’ rather than against a limited and randomly selected number of individuals.”  Kunarac, Kovac and Vokovic, (Appeals Chamber), June 12, 2002, para. 90.  If this precondition is not satisfied, Defendants’ actions, however deplorable, cannot constitute crimes against humanity.  Although all of the defendants’ alleged crimes were perpetrated against members of the Marijani caste, there is no evidence that suggests that anything other than random chance, and the fact that the province in which they acted was populated almost exclusively by members of that group.  Prob. para. 3.  
b. The defendants’ alleged crimes were neither widespread nor systematic.

The classification of Defendants’ criminal actions as crimes against humanity appears even more inappropriate when considered in the light of the remaining precondition underlying such an offense: that it be “widespread or systematic.”  Elements, Art. 7(1)(a)(2).  In the Blaskic case, the ICTY Trial Chamber determined that widespread “refers to the scale of the acts perpetrated and to the number of victims.”  Blaskic, (Trial Chamber), March 3, 2000, para. 206.  In that case, a single defendant at issue was eventually convicted of crimes committed against hundreds of Bosnian civilians.  Additional cases involving allegations of crimes against humanity involve the commission of offenses on a similarly large scale.  Here, however, the only crime against humanity of which the 27 defendants are accused is the murder of nine civilians over the course of more than a year.  While certainly deplorable, these offenses would not seem to merit the label of “widespread.” 

It is similarly doubtful that Defendants’ alleged crimes were “systematic” in nature.  The Blaskic court found that the commission of crimes can be described as “systematic” when 1) it takes place pursuant to a political objective, ideology, or plan to destroy, persecute, or weaken a community, 2) it occurs on a very large scale against a group of civilians, 3) it involves the preparation and use of significant public or private resources, or 4) it occurs according to a plan defined and established by high-level political and/or military authorities.  Blaskic, (Trial Chamber), March 3, 2000, para. 203.  The actions allegedly committed by the Fatari forces in Razachstan from November 12, 2003 until February 2005 do not appear to fit any of the four formulations of the “systematic” character of crimes against humanity.  No evidence of a political objective motivating the Fatari soldiers exists, the perpetration of the criminal act was not committed on a very large scale, there is no evidence that significant public or private resources were used, and high-level authorities have not been implicated in the “plan.”  Rather, the small scale and isolated nature of the crimes committed in the Buchari village appear to be sporadic acts of criminal violence committed by a group of 27 individuals in the course of their occupation of the village.  The introduction to Article 7 in the Elements of Crimes describes crimes against humanity as those “among the most serious crimes of concern to the international community as a whole.”  Elements, Intro. to Art. 7, para. 1.  However, the acts of which the Fatari soldiers are accused, while certainly terrible, do not appear to conform to that narrow definition and to be within the province of the Court. 
c. There is no evidence suggesting that the Defendants enjoy immunity from prosecution by Razachstani courts


Although the Prosecutor acknowledges that UN peacekeeping missions are often governed by Status of Forces Agreements (SOFAs), which often provide for the exclusive jurisdiction of the state sending peacekeepers in respect of any offenses which they might commit in the course of the mission, there is no evidence suggesting that the enforcement mission in Razachstan was governed by such an Agreement.  In the absence of a SOFA, peacekeepers are not otherwise immune from prosecution by the national courts of the countries in which they operate.  Knoops, 65.  Moreover, even if the coalition was governed by a SOFA, its terms may well have ceased to apply to the defendants following their defection from the peacekeeping coalition; as they operated outside the organized structure of the UN and most likely did not receive compensation for their services from November 2003 onwards, they may very well have lost their status as affiliates of the UN subject to the terms of the Agreement.   Thus, there appear to be no overwhelming obstacles that would prevent the Razachstani courts from exercising their jurisdiction.
B. The case against the Defendants is inadmissible under Article 17
Perhaps the most compelling argument presented made by the Razachstani government in favor of ICC deferral is that representatives of its newly elected government have taken every available opportunity to express their desire to reclaim jurisdiction over the defendants.  As will be shown below, their request to the ICC for deferral, combined with the absence of preconditions to admissibility obtaining in Razachstan, make it the preferable forum for this case.  Ultimately, to deny Razachstan the deferral it requests would seem to violate the principle of complementarity clearly enshrined in the Rome Statute.  Preamble, para. 10; Art. 1. 

1. Razachstan has submitted a timely request for deferral of the proceedings to its national courts

In order for a State to make a successful request to the Prosecutor for deferral of an investigation, that request must be made in a timely fashion.  Under Art. 18(2) of the Rome Statute, a State has one month in which to inform the Prosecutor that it wishes to undertake the investigation of individuals within its jurisdiction with respect to criminal acts which may constitute crimes under the jurisdiction of the ICC.  That one-month period, however, only begins once the Prosecutor has notified all States which “would normally exercise jurisdiction over the crimes concerned” that s/he has determined that there is a reasonable basis on which to commence an investigation.  Rome Statute, Art. 18(2).

Here, it is not clear that the State of Razachstan was ever provided with formal notification of the Prosecutor’s intent to investigate the situation involving the Fatari soldiers.  Rather, the Court formally charged the Defendants in May 2005.  Prob. para. 9.  Even assuming that the Court’s indictment serves as “notification” to Razachstan of the Prosecutor’s intentions within the meaning of Article 18, the one-month time period in which the State could make timely requests for deferral to its national courts had not expired when representatives of its newly-elected government first filed a petition with the ICC, challenging its jurisdiction, in late May 2005.  Prob. para. 10.  Additionally, almost immediately following his appointment as Prime Minister in July 2005, Khalid Faraz held meetings with ICC prosecutors requesting the immediate return of the Fatari soldiers to Razachstan for trial.  Prob. para. 10.  If the Prosecutor failed to provide Razachstan with formal notice of its intention to try the defendants, the one-month time limit in Article 18(2) cannot bar Razachstan’s request for a deferral.  Yet even if the May 2005 indictment constitutes such notification, representatives of the State made their desire to return the case to their national courts perfectly clear and well within any time limits mandated by Article 18.

2. The fundamental change in circumstances that occurred in Razachstan following its surrender of the Defendants justifies an extension of the one-month deadline under Article 18(2)


In the event that the Court rejects the preceding argument and finds that the one-month time limit provided by Article 18(2) bars Razachstan’s petition, an additional argument can be made that Razachstan’s government should be allowed to request a deferral outside of that window of time on account of the fundamental change in circumstances that has occurred since its provisional government surrendered the Defendants to the Court in April 2005.  It should be noted that the decision to surrender the Fatari soldiers to the ICC was made at a time of great turmoil within the Razachstani government.  A provisional government established under a United Nations accord, rather than selected according to democratic principles, made the decision to surrender the individuals to the Court.  Prob. para. 8.  Yet two months later, in May 2005, after approximately 12 years of violent conflict and oppression at the hands of the Quracis, the Razachstani people once again participated in democratic elections.  Prob. para. 1.  New Prime Minister Faraz acted quickly to formally consult with ICC prosecutors requesting the return of the defendants to Razachstan for trial as quickly as time would allow considering the enormous transformation that had so recently taken place in his country.  In recognition of the obstacles that the Razachtani people have faced in the recent past, and in keeping with the spirit of Article 18(7), which allows State to challenge the admissibility of a case under Article 19 on the grounds of additional significant facts or significant change of circumstances, it would seem only just to recognize Razachstan’s request for deferral as having been made in a timely fashion and “at the earliest opportunity.”  Art. 19(5).
3. Razachstan has not been shown to be  unwilling to carry out the investigation and prosecution of the Defendants

Following the receipt of a deferral request from a State with jurisdiction over a situation being investigated by the court, as long as the notification has been made in a timely fashion, the Court is limited by Article 17 of the Rome Statute in its ability to retain its jurisdiction unless that State is “unwilling” or “unable” genuinely to carry out the investigation or prosecution.  Article 17(2) makes it clear that the Court may only determine that a state is “unwilling” when one of three situations has occurred: 1) “the proceedings were or are being undertaken or the national decision was made for the purpose of shielding the person concerned from criminal responsibility for crimes within the jurisdiction of the court,” 2) there has been an unjustified delay in the proceedings which in the circumstances is inconsistent with an intent to bring the person(s) concerned to justice,” or 3) the proceedings were not or are not being conducted independently or impartially, and were or are being conducted in a manner which, in the circumstances, is inconsistent with an intent to bring the person to justice.  Rome Statute, Art. 17(2)(a)-(c).  In addition to the obvious desire of the Razachstani authorities to reclaim jurisdiction over the case, the evidence presented before the Court thus far does not demonstrate that any of these situations currently exist in Razachstan.  It thus appears that a finding of unwillingness to carry out the investigation and prosecution of the Farari soldiers would be unwarranted.


Certainly, there is no conclusive proof that the national decision to request the Prosecutor to defer the case to the national courts of Razachstan was made for the purpose of shielding the Fatari soldiers from criminal responsibility.  While it is true that some members of the Razachstani provisional government revealed baised attitudes concerning members of the Marijani caste when the Fatari soldiers were first arrested, at no point did even the most biased of these governmental officials suggest that the soldiers should be relieved of criminal responsibility altogether; rather, they merely claimed that they did not feel that their crimes merited the death penalty.  Prob para. 8.  Rather, the initial reaction of several other members of the provisional government, including now-Prime Minister Faraz, indicates that a strong desire to bring the perpetrators of the crimes to justice exists.  Id.  In the absence of additional evidence suggesting that the new Razachstani government intends to shield the Fatari soldiers from criminal responsibility, a finding of “unwillingness” on the part of the Razachstani government under Art. 17(2)(a) would be unwarranted.


There has similarly been no such “unjustified delay in the proceedings” which would warrant a finding of Razachstan’s unwillingness to prosecute by the Court under Article 17(2)(b).  As demonstrated above, the Razachstan government has expressed its desire to try the case in its national courts in a timely fashion and has engaged with the Court on a very frequent basis, particularly considering the major transformations which have taken place in its government as of late.  Finally, the Prosecutor has received no evidence thus far that would suggeset that the proceedings will be conducted independently or impartially by the Razachstani courts.  Although Prime Minister Faraz has stated that the soldiers will not be executed if found guilty, this sentiment seems to primarily indicate the willingness of the executive branch of the Razachstani government to take all necessary steps to allay the Prosecutor’s concerns regarding the fitness of its judicial system to dispense justice in a fair and impartial manner.  Thus, a finding of unwillingness under Art. 17(2)(c) would also seem unwarranted under these circumstances.

4. Razachstan has not been shown to be  unable to carry out the investigation and prosecution of the Defendants


The Court’s ability to determine that a State is “unable” to genuinely investigate or prosecute a case is constrained by Article 17 of the Rome Statute, which states “in order to determine inability in a particular case, the Court shall consider, whether due to a total or substantial collapse or unavailability of its national judicial system, the State is unable to obtain the accused or the necessary evidence and testimony or otherwise to carry out its proceedings.”  Art. 17(3).  Here, no evidence exists that would show that Razachstan’s judicial system ever was, or continues to be, in a state of “total” or even “substantial” collapse.  Although Razachstan is emerging from an extended period of occupation, it is not apparent that the sort of total destruction which would occasion such a collapse of the judicial system took place.  Moreover, regardless of its condition in the recent past, or even in April 2005 when the provisional government relinquished the Fatari soldiers, Prime Minister Faraz has indicated that Razachstan’s criminal court is now capable of trying the soldiers.  Prob. para. 10.  


It has been suggested that the Razachstani authorities may experience difficulty obtaining the necessary testimony of key witnesses to the soldiers’ crimes, as a result of the historical oppression of the Marijani people by the majority in Razachstan.  Yet there is no basis for the conclusion that any legacy of oppression will continue in post-occupation Razachstan at this point, and to find the state’s national courts unable to carry out the proceedings based on such mere speculation would be unwarranted both by the facts and by the language of Article 17.  The Prosecutor further that when the Rome Statute entered into force for Razachstan on January 1, 2005, it empowered the Court to act if the competent national courts were “not available” to exercise their jurisdiction.  Prob. para. 6.  Although this language differs from that in the Rome Statute (which uses the term “unable”), it should be noted that the difference should have no effect on the Court’s ruling on admissibility, as Article 120 of the Rome Statute prohibits parties from making reservations to its terms.  

5. The situation under investigation is not of sufficient gravity to justify further action by the ICC

Article 17(1)(d) clearly states that “the Court shall determine that a case is inadmissible where…[it] is not of sufficient gravity to justify further action by the Court.  The ICC is intended to be a forum for only the most serious of international crimes and most grievous of violations of international criminal law.  Article 1 of the Rome Statute clearly states that “the jurisdiction of the Court shall be limited to the most serious crimes of concern to the international community as a whole.”  As has been previously mentioned, the crimes of which the defendants in the instant case are accused, although deporable, may not be of a scale meriting the title of “crimes against humanity.”  Particularly when an alternate forum is readily available, it seems particularly appropriate to give serious consideration to Razachstan’s request for deferral.  Other situations with which the Court is presently concerned, such as those in Uganda, the Democratic Republic of the Congo, and Sudan, involve the alleged commission of thousands of acts constituting crimes under Article 5.  Even if the villagers’ allegations are true, the defendants will have only committed violations with respect to less than 50 individuals.  Certainly, such a comment is not intended to diminish the value of those individuals in any way.  Were an alternate forum for the prosecution of the defendants not readily available, the ICC would certainly be obliged to assert its jurisdiction over any crimes falling under its power.  However, the limited scale of this situation and Court’s necessarily limited resources both support the Prosecutor’s support of Razachstan’s request for deferral.  

6. Numerous safeguards exist to prevent a miscarriage of justice if the case is deferred to the national courts of Razachstan

The Prosecutor is further reassured by the provision establishing reporting requirements for a State requesting deferral provided by Article 18(5) of the Rome Statute.  Under this Article, “when the Prosecutor has deferred an investigation… [s/he] may request that the State concerned periodically inform the Prosecutor of the progress of its investigations and any subsequent prosecutions.”  These periodic updates will allow the Prosecutor to monitor the Razachstani judicial system and to assure itself that the defendants are being dealt with appropriately.  Moreover, Article 18(3) provides another safeguard guaranteeing the effective administration of justice, as it states “the Prosecutor’s deferral to a State’s investigation shall be open to review by the Prosecutor six months after the date of deferral or at any time when there has been a significant change of circumstances based on the States’ unwillingness or inability genuinely to carry out the investigation.”  If it becomes apparent that Razachstan cannot genuinely carry out the investigation according to minimal standards of justice, then the Prosecutor need merely reverse its deferral.

7. Refusal to defer the case would violate the principle of complementarity
As both the Preamble to the Rome Statute and Article 1 make clear, the ICC is designed to be “complementary to national jurisdictions.”  Both the Ad Hoc and Preparatory Committees that revised the Rome Statute prior to its promulgation emphasized that the principle complementarity is manifested by the framework of overlapping jurisdictions created by the Statute, according to which the jurisdiction of the ICC is to be considered exceptional.  Report of the Preparatory Committee on the Eastablishment of an International Criminal Court, Supplement No. 22 (A/51/22), Vol. 1, para. 154.  The Committee reasoned that since “in international law, the exercise of police power and penal law are deemed to remain within the competence of the State…the jurisdiction of the Court should therefore be considered as an exception to such State prerogative.” Id, para. 155; Oscar Solera, Complementary Jurisdiction and International Criminal Justice, Int’l Rev. of the Red Cross No. 845, p. 145-171.  The Preamble thus confirms that “it is the duty of every State to exercise its criminal jurisdiction over those responsible for international crimes,” and Article 17 places strict limits on the Court’s ability to assert its jurisdiction in the place of that of a national court.  
Here, the government of Razachstan appears to be making a good faith effort to fulfill the national obligations detailed in the Rome Statute.  Thus, even if the actions of which the Fatari soldiers are accused fall under the jurisdiction of the ICC, the principle of complementarity would suggest that the Court should both encourage and facilite the exercise of jurisdiction by the national courts of Razachstan instead, provided that they are not genuinely “unwilling” or “unable” to do so.  Certainly, the ICC was conceived by the drafters of the Rome Statute to be a Court with specific, limited jurisdiction empowered to act only in exceptional circumstances as a safeguard against impunity.  Knoops at 280.  In this case, an attempt by the Court to aggressively assert its jurisdiction in opposition to the clearly expressed will of a State Party could call its very credibility into question.    

CONCLUSION


The Prosecutor supports Razachstan’s claim that its own national courts would be the most appropriate forum for the administration of justice in this case.  Not only is the Court’s jurisdiction over their alleged actions doubtful at best; representatives of the State made their desire to take responsibility for the prosecution of the defendants known to the Court from the earliest possible date.  Particularly since many safeguards remain that allow the Court to guard against a miscarriage of justice, the Prosecutor urges the Court to acknowledge the fundamental principle of complementarity and to relinquish its claim over the case.  
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