[image: image1.emf]
Before:
           International Criminal Court Moot 2006



           Pace Law School

PRE-TRIAL CHAMBER HEARING UNDER ARTICLE 19 OF THE ROME STATUTE


The Office of Defense Counsel

Table of Contents
Application on behalf of Defendants to Maintain ICC Jurisdiction & Involvement ….1

Statement of Facts………………………………………………...…………………………...2
Argument
I. Razachstan’s Jurisdictional Challenge is Without Merit and Should be Dismissed……………………………………………………………………4
II. The Procedural History up to this point Precludes Razachstani Challenge……………………………………………………………………..7
III. The Fatari Matter is Admissible According to Article 17 of the Rome Statute…………………………………………………………………………8

Conclusion……..……………………………………………………………………………….14
Table of Authorities

Statutes
Rome Statute of the International Criminal Court, 

U.N. Doc. No. A/CONF. 183/9 (July 17, 1998) 

Preamble…………………………………………………………………………………4, 6, 8, 13
Art. 1…………………………………………………………………………………………..…13

Art. 5 ...…………………………………………….………………………………………….. 1, 5 
Art. 7…………………………………………………………………………………………1, 3, 5
Art. 8…………………………………………………………………………………………1, 3, 5
Art. 11…………………………………………………………………………………………..1, 5 

Art. 12………………………………………………………………………………………..1, 5, 6
Art. 13
…………………………………………………………………………………1, 5, 6, 7, 13
Art. 14…………………………………………………………………………………………...1,5 

Art. 17…..…………………………………………………………………………....1, 8, 9, 11, 13
Art. 18…………………………………………………………………………………………..1, 7
Art. 19
………………………………………………………………………………………1, 4, 14
Art. 53……………………………………………………………………………………………..7  
Legislative History

Int’l Law Comm’n, Draft Statute for an International Criminal Court with commentaries (1994), Commentary to Article 35, para. 2………………...………………………………………………8
Rules of Evidence & Procedure

ICC R. Evid. and P. 51…………………………………………………………………………….9
International Agreements

Office of the United Nations High Commissioner for Human Rights, Ratifications and Reservations 4. International Covenant on Civil and Political Rights New York, 15 December 1966, http://www.ohchr.org/english/countries/ratification/4.htm (last updated May 8, 2006)
Art. 14(1)…………………………………………………………………………………………9

Art. 14(2)…………………………………………………………………………………………10
Secondary Sources

Ruth B. Philips, The International Criminal Court Statute: Jurisdiction and Admissibility, 10 Criminal Law Forum, 61, 66-71 (1999)……………………………………………………….5, 13

Press Release, “Uganda: Government cannot prevent the International Criminal Court from investigating crimes,” Amnesty International Press Release AI Index: AFR 59/008/2004 (Public), News Service, No: 289 (November 16, 2004) http://web.amnesty.org/library/Index/ENGAFR590082004?open&of=ENG-UGA.......................7
Neha Jain, A Separate Law for Peacekeepers: The Clash between the Security Council and the International Criminal Court, 16 European Journal of International Law 239, 245 (2005)……10
Leila Nadya Sadat, The International Criminal Court and the Transformation of International Law: Justice for the New Millennium 125 (2002)……………………………………………….12

Mahnoush H. Arsanjani, The Rome Statute of the International Criminal Court, 93 The American Journal of International Law 22, 25 (1999)…..………………………………………13

Application on behalf of Defendants to Maintain ICC Jurisdiction & Involvement
Defense Counsel for the accused Fatari UN Peacekeepers charged with core crimes prohibited by the Rome Statute of the International Criminal Court respectfully request that the Petitioner’s Article 19 challenge to ICC jurisdiction before the Pre-Trial Chamber be denied. Rome Statute of the International Criminal Court, U.N. Doc. No. A/CONF.

183/9 (July 17, 1998) (hereinafter “Statute”, “Article”, or “Preamble”), Arts. 5&19.


Petitioner Razachstan does not have the grounds to bring this challenge because the facts do not show that Razachstan has already investigated or prosecuted the matter or that it is currently investigating or prosecuting the matter. As such, per Article 19(2), the ICC retains jurisdiction over the case at hand. Furthermore, the alleged crimes fall within the ICC’s subject-matter jurisdiction (Arts. 5, 7, & 8) and satisfy the requirements of jurisdiction ratione temporis (Art. 11). Since Razachstan, a State Party to the Statute, initially referred the matter, ICC jurisdiction was correctly triggered per Art. 12(2)(a), Art. 13(a), and Art. 14. 

Additionally, the procedural history of the matter up to this point precludes the present Razachstani challenge to ICC jurisdiction. The window of opportunity for filing an Article 18 challenge has closed.


Finally, although Razachstan failed to file a formal admissibility challenge per Article 17, Defense Counsel maintains that, even had Razachstan submitted such a challenge, it could be denied on various grounds. These include the fact that the case is not presently being investigated or prosecuted in Razachstan; that Razachstan is presently both unwilling and unable to investigate or prosecute the case independently, impartially, and in a manner consistent with an intent to bring the accused to justice; that the case is of sufficient gravity to justify further action by the ICC; and that complementarity does not apply in light of the total collapse of the Razachstani judicial system.


Despite political promises to the contrary, Defense Counsel remains deeply concerned that the soldiers will be put to death if tried in Razachstan. Alternatively, the very nature of the Rome Statute indicates an international understanding that there are fates “worse than death”; a biased, corrupt trial resulting in false conviction could lead to severe, cruel and unusual sentences for these soldiers. To prevent any such a travesty of justice, the ICC should deny Razachstan’s request and proceed as planned with the Fatari case.
Statement of Facts

1. From 1996 until 2004, the people of Razachstan endured war and occupation at the hands of the nation of Qurac. When the brutality and oppression of the Quraci occupation became publicly known in February 2002, the UN Security Council passed a Chapter VII resolution to send international peacekeepers to Razachstan. Prob. paras. 1&2.
2. Soldiers from over twenty countries joined the UN coalition force, which was charged with keeping the peace during negotiations for the withdrawal of Quraci troops from Razachstan. Qurac’s neighbor, Fatar, was among those countries which pledged its resources and committed troops to this UN peacekeeping mission. Prob. para. 2.
3. On November 12, 2003, twenty-seven Fatari soldiers broke away from the UN coalition. Having spent over a year and a half in Razachstan, these soldiers had grown deeply dissatisfied with the manner in which the UN force had conducted the Razachstan peacekeeping mission. Prob. para. 3.
4. Upon disassociating from the UN coalition, these Fatari soldiers settled into the Buchari province of Razachstan. This province is almost entirely inhabited by Marijanis, who are members of the lowest caste in Razachstan and have historically suffered unremitting discrimination and abuse at the hands of both Razachstani and Quraci officials. Prob. paras. 1&3.
5. Thirteen months later, on December 5, 2004, UN coalition forces liberated Nadir, the principal base of Quraci operations in Razachstan. The following week, on December 12, 2004, Quraci General Kushari ordered Quraci troops to cease fire and surrender. By the end of 2004, a UN-negotiated accord had established a provisional government in Razachstan, which would govern until democratic elections could be held in that country. Prob. paras. 4&5.
6. In February 2005, UN coalition forces surveying the Buchari province encountered the twenty-seven Fatari soldiers who had previously disassociated from the UN peacekeeping mission. The soldiers were living in a Marijani village within the province. Prob. para. 7.
7. The Marijani villagers told the UN coalition forces that the Fatari soldiers had murdered, raped, tortured, and mutilated several Marijanis while living in the village. In response to these grave accusations, the UN coalition forces arrested the Fatari troops. Prob. para. 7.
8. Razachstan’s response to the charges, though mixed, have been alarming. Initially, some members of the provisional government (including Khalid Faraz, who would be subsequently elected Razachstan’s first new Prime Minister in May 2005) clamored for the immediate execution of the Fatari troops. Prob. para. 8.
9. Other provisional government ministers argued that since the alleged crimes had “only” affected Marijanis, the Fatari soldiers should not be executed, but did not articulate any commitment to a fair trial for the accused soldiers. Prob. para. 8.
10. Meanwhile, the Fatari government remained silent—both as to the soldiers’ rights to a fair trial and as to whether or not Fatar would be willing to exert jurisdiction over the soldiers itself. Consequently, it was assumed that the Fatari government had no intention of hearing a case against the accused soldiers. Prob. para. 8.
11. Both Fatar and Razachstan are signatories of the Rome Statute, which entered into force on January 1, 2004 and January 1, 2005, respectively. Prob. para. 6; Clarification q. 2.

12. In an effort to provide both the Marijanis and the accused peacekeepers with a fair trial, UN representatives suggested that the Fatari soldiers be tried by the ICC. Initially, provisional officials in Razachstan agreed, transferring the soldiers to The Hague in April 2005. Prob. para. 8.
13. The next month (May 2005), the ICC completed its initial investigation and charged the Fatari soldiers with:

a. Crimes against humanity—murder [per Art. 7(1)(a)]; 

b. War crimes—willful killing [per Art. 8(2)(a)(i)]; 

c. War crimes—attacking [per Art. 8(2)(b)(i) or Art. 8(2)(e)(i)]; 

d. War crimes—excessive incidental death, injury or damage [per Art. 8(2)(b)(iv)]; and

e. War crimes—murder [per Art. 8(2)(c)(i)]

Prob. para. 9. These are serious accusations, concerning severe crimes with grave human 

consequences. 
14. In light of Razachstani officials’ comments and international pressure on the Fatari government to “make an example” of these soldiers the accused strongly believe that the ICC is the only fair and impartial tribunal available to them. Prob. para. 12. The Fatari government has come to agree with the accused that an ICC proceeding is the only guarantee both that the soldiers will receive a fair trial and that, if convicted, they will receive a punishment that is neither cruel nor unusual. Prob. para. 12.
15. Moreover, defendants’ rights in Razachstan did not meet international standards even prior to the Quraci occupation. Prob. para. 12. After almost a decade of occupation and unrest, which has led to the complete collapse of Razachstan’s national judicial system, these problems doubtless persist, if they have not been grossly magnified.
16. In early July 2005—merely two months after the soldiers were transferred to The Hague—newly-elected Razachstani Prime Minister Faraz suddenly indicated that Razachstan was prepared to “properly” try the soldiers, despite the problems which continued to plague the Razachstani judicial system. 

17. The Prime Minister has held meetings with ICC prosecutors and requested the immediate return of the Fatari soldiers to Razachstan for trial. Prob. para. 10. To assuage the ICC prosecutors’ concerns, the Prime Minister has “promised” that, if found guilty, the Fatari soldiers will not be executed. Id.
18. The present Pre-Trial Chamber hearing is a consequence of Razachstan’s challenge to the ICC’s jurisdiction per Article 19 of the Statute.
Razachstan’s Jurisdictional Challenge is Without Merit and Should be Dismissed
19. Article 19(2) states that 
“Challenges to the admissibility of a case on the grounds referred to in Article 17 or challenges to the jurisdiction of the Court may be made by: . . . (b) A State which has jurisdiction over a case, on the ground that it is investigating or prosecuting the case or has investigated or prosecuted . . . .”
Since Razachstan has failed to indicate either that it “is investigating or prosecuting” or that it “has investigated or prosecuted” the case, its challenge to the ICC’s jurisdiction over this matter is illegitimate and should be dismissed.
 
19.1 It is not sufficient for Razachstan to wish to, or intend to, investigate or prosecute this 
case at some unspecified future time. The drafters of the Rome Statute aimed to “put an end to impunity for the perpetrators” of “the most serious crimes of concern to the international community as a whole,” crimes which “must not go unpunished.” Preamble paras. 4&5. The use of the present and past tenses in the Preamble affirms the Statute’s and Court’s purpose: to ensure timely, fair trials in the most serious criminal cases. Per the language of the Statute itself, therefore, Razachstan is not eligible to challenge the ICC’s jurisdiction over the case at hand.
20. Moreover, the ICC can assert jurisdiction over this case given that a) the crimes enumerated fall within the Court’s subject-matter jurisdiction (Arts. 5, 7 & 8); b) these alleged crimes would have been committed after the Statute entered into force with respect to Fatari nationals, satisfying the requirements of jurisdiction ratione temporis (Art. 11); c) both Fatar and Razachstan are Parties to the Statute (Art. 12), fulfilling the preconditions to the exercise of jurisdiction; and d) this situation was referred to the ICC Prosecutor by a State Party, Razachstan (Art.13(a)), in accordance with Art.14 (referral of a situation by a State Party)—an appropriate, recognized triggering mechanism for ICC jurisdiction. Each of these assertions will be examined in turn.
21. The Fatari peacekeepers have been charged with grave crimes: murder (as a crime against humanity per Art. 7(1)(a) and as a war crime per Art. 8(2)(c)(i)); willful killing (as a war crime per Art. 8(2)(a)(i)); intentionally directing attacks against the civilian population or individual civilians not taking direct part in hostilities, both in violation “of the laws and customs applicable in international armed conflict, within the established framework of international law” (a war crime per Art. 8(2)(b)(i)) and as well in violation “of the laws and customs applicable in armed conflicts not of an international character, within the established framework of international law” (a war crime per Art. 8(2)(e)(i)); and, finally, of causing excessive incidental civilian death or injury or damage to civilian objects (a war crime per Art. 8(2)(b)(iv)).
21.1 War crimes and crimes against humanity are two of the “core crimes” over which the 
Court has automatic, or inherent, jurisdiction, so long as the alleged crime is either committed on a State Party’s territory (in this case, in Razachstan) or when the accused are nationals of a State Party (in this case, of Fatar). Art. 5(1)(b) and Art. 5(1)(c) (listing these crimes as among the “core crimes”); Art. 12(2)(a) and Art. 12(2)(b) (indicating preconditions to ICC jurisdiction). See also Ruth B. Philips, The International Criminal Court Statute: Jurisdiction and Admissibility, 10 Criminal Law Forum, 61, 66-71 (1999). 
21.2 These crimes are included among “the most serious crimes of concern to the international community as a whole,” over which the ICC was intended to have jurisdiction. Preamble para. 9.

21.3 Given the nature of the alleged crimes, the status of the victims, and the fact that the accused were part of an international peacekeeping mission, these allegations are of international concern. These charges have been brought against the Fataris in an international forum, and the accused deserve an opportunity to present their defense in the same forum. Similarly, since the charges implicate UN Peacekeepers (so that the case, if not resolved, could undermine international and national confidence in UN Peacekeeping operations), it is critical for the matter to be heard before an impartial, competent international tribunal which is well-versed in dealing with such serious allegations. 
22.  With regard to jurisdiction ratione temporis, the facts indicate that Fatar was a State Party to the ICC during 2004, the year in which the alleged crimes took place. Prob. para. 7. According to Article 11 of the Statute, therefore, the ICC may exercise jurisdiction over these alleged crimes.
23. Since Razachstan initially referred this case to the ICC, Article 13(a) applies. According to Article 12(2), Article 13(a) referrals require either that the State on the territory of which the conduct in question occurred be a party (Art. 12(2)(a)), or that the State of which the persons accused of the crimes are nationals be a party (Art. 12(2)(b)) in order for the ICC to have jurisdiction. Both options are viable on the facts of this case: Razachstan became a State Party to the ICC on January 1, 2005, and Fatar became a State Party on January 1, 2004. Prob. para. 6; Clarification q. 2.
24. Finally, as mentioned above, Article 13 sets forth three different triggers to invoke ICC jurisdiction over Article 5 crimes: referral by a State Party; by the Security Council acting under Chapter VII of the United Nations; or by the ICC Prosecutor. Razachstan referred this case to the ICC in accordance with Article 13 in April 2005. Prob. para. 8. This is sufficient to trigger ICC jurisdiction over the matter at hand.
25. For all the foregoing reasons, Razachstan’s jurisdictional challenge to the ICC in this matter should be dismissed.
The Procedural History up to this point Precludes Razachstani Challenge
26.  In considering Razachstan’s Article 19 challenge at this juncture, it is helpful to take stock of the procedural history of the Fatari case thus far.
27. Razachstan referred the case to the ICC in April 2005, thus effectively triggering ICC jurisdiction. Art. 13(a). Per Article 18(1), the Prosecutor then notified all States Parties and other States which may have exercised jurisdiction over the crimes concerned. 
28.  According to Article 18(2), any notified State has one month to inform the Court that it “is investigating or has investigated its nations or others within its jurisdiction” with respect to any Article 5 crimes related to the information the Prosecutor had provided. Razachstan failed to act within this window of opportunity: no evidence or information regarding present or past investigations into the Fatari case was provided to the Prosecutor by May 2005 (i.e., within the month following the April 2005 referral).
29. After Razachstan’s referral and the subsequent silence of informed States Parties, the ICC Prosecutor proceeded with an initial investigation in accordance with Art. 53(1).  In so doing, the Prosecutor considered: whether or not there was a reasonable basis to believe that a crime within the Court’s subject-matter jurisdiction had been committed; whether the case would be admissible under Article 17 of the Statute; and the gravity of the crime(s) and interests of the victims, as well as “the interests of justice.” Art. 53(1)(a), (b), and (c). 
30. The ICC then charged the Fatari soldiers with the enumerated crimes. Prob. para. 9. 
31.  As Amnesty International has noted:

“There is not a scrap of evidence in the drafting history or in commentaries by leading international law experts on the Rome Statute suggesting that once a state party has referred a situation that it can ‘withdraw’ the referral. As soon as the situation has been referred, the ICC has jurisdiction and the state cannot ‘withdraw’ its referral. Under Article 86 of the Rome Statute [the State] then has the absolute duty to ‘cooperate fully with the Court in its investigation and prosecution of crimes within the jurisdiction of the Court’.”
Press Release, “Uganda: Government cannot prevent the International Criminal Court from investigating crimes,” Amnesty International Press Release AI Index: AFR 59/008/2004 (Public), News Service, No: 289 (November 16, 2004) http://web.amnesty.org/library/Index/ENGAFR590082004?open&of=ENG-UGA. 

The Fatari Matter is Admissible According to Article 17 of the Rome Statute
32. In addition to the foregoing arguments regarding ICC jurisdiction over this case, the fact remains that the case also fulfills the admissibility requirements specified in the Rome Statute. 
33. Article 17(1)(a) indicates that a case is inadmissible when it “is being investigated or prosecuted by a State which has jurisdiction over it, unless the State is unwilling or unable genuinely to carry out the investigation or prosecution” (emphasis added). Again, as there is no basis for believing that Razachstan is presently investigating or prosecuting this case, and since the ICC has jurisdiction, the matter is admissible. 
33.1 As explained in Paragraph 19.1, supra, the drafters of the Rome Statute intended to create an expedient and fair system of criminal justice which could “put an end to impunity for the perpetrators of [the most serious crimes of concern to the international community].” Preamble, paras 4&5. 
33.2 The use of the present tense in Article 17(1)(a) reflects this intent. The International Law Commission’s earlier draft statutes for the ICC include commentary which supports this view. In 1994, the Commission indicated that a case could be deemed inadmissible if it “has been or is being duly investigated.” Again, the absence of any future tense phrasing indicates an intent to prohibit admissibility challenges when alternative investigations had not yet occurred or been initiated. See Int’l Law Comm’n, Draft Statute for an International Criminal Court with commentaries (1994), Commentary to Article 35, para. 2.
34. Moreover, even if Razachstan had given evidence that it is presently investigating or prosecuting the case, the exceptions set forth in Article 17(1)(a) are both fulfilled—Razachstan is neither willing nor able to genuinely carry out the investigation or prosecution. Consequently, the case is still admissible to the ICC.
35. To determine unwillingness in a particular case, the Statute provides that 
“[T] the Court shall consider, having regard to the principles of due process recognized by international law, whether one or more of the following exist, as applicable: . . . (c) The proceedings were not or are not being conducted independently or impartially, and they were or are being conducted in a manner which, in the circumstances, is inconsistent with an intent to bring the person concerned to justice.” Art. 17(2)(c) (emphasis added).
35.1 When dealing with issues under Article 17(2), the Court may evaluate whether or not the “State [challenging admissibility] has confirmed in writing to the Prosecutor that the case is being investigated or prosecuted.” ICC R. Evid. and P. 51. Again, the present tense is used intentionally to further ICC objectives and the drafters’ intent. Razachstan, having failed to produce any evidence of an ongoing investigation (much less written confirmation) cannot invoke this provision to support an admissibility charge.

35.2 Moreover, in Article 17(2) evaluations, “The Court may consider, inter alia, information that [Razachstan] may choose to bring to the attention of the Court showing that its courts meet internationally recognized norms and standards for the independent and impartial prosecution of similar conduct . . . .” ICC R. Evid. and P. 51.
35.3 “Internationally recognized norms and standards” are enumerated in international agreements such as the International Covenant on Civil and Political Rights (ICCPR), which contains several provisions related to “independent and impartial prosecutions.” Since the ICCPR has sixty-seven signatories and 156 States Parties, it is a useful source of some such “internationally recognized norms and standards.” Office of the United Nations High Commissioner for Human Rights, Ratifications and Reservations 4. International Covenant on Civil and Political Rights New York, 15 December 1966, http://www.ohchr.org/english/countries/ratification/4.htm (last updated May 8, 2006).
35.4 Article 14(1) of the ICCPR states that every defendant “shall be entitled to a fair and public hearing by a competent, independent and impartial tribunal established by law.” International Covenant on Civil and Political Rights, G.A. Res. 2200A (XXI), U.N. GAOR, 21st Sess., Supp. No. 16, U.N. Doc. A/6316 (1966), 999 U.N.T.S. 171 (entered into force Mar. 23, 1976). At this historical moment, it is highly improbable that the Razachstani courts are indeed “competent, independent and impartial” tribunals. 
35.4.1 It is not unreasonable to assume that the Razachstani judicial system suffered a total collapse as a result of nine uninterrupted years of major civil, political, and social unrest under the Quraci occupation. Indeed, “In most cases of peacekeeping missions, the justice delivery system in the host state would have broken down.” Neha Jain, A Separate Law for Peacekeepers: The Clash between the Security Council and the International Criminal Court, 16 European Journal of International Law 239, 245 (2005).
35.4.2 More significantly, the Razachstani government has not provided the ICC with any concrete evidence that it has reconstructed an operational criminal justice system. The first democratic elections were only held in May 2005—it is doubtful that the nascent government could have implemented a judicial system up to international standards by the time Razachstan challenged the ICC in July 2005, a mere two months later. 
35.4.3 Regarding the requirement of independent proceedings, Prime Minister Faraz’s recent promise that the soldiers would not be executed if convicted underscores the distinct possibility that the justice system in Razachstan is not independent of the executive branch of government or other political influences. Prob. para. 10.
35.5 Furthermore, ICCPR Article 14(2) posits that “Everyone charged with a criminal offense shall have the right to be presumed innocent until proved guilty according to law.” International Covenant on Civil and Political Rights, G.A. Res. 2200A (XXI), U.N. GAOR, 21st Sess., Supp. No. 16, U.N. Doc. A/6316 (1966), 999 U.N.T.S. 171 (entered into force Mar. 23, 1976). Yet the Razachstani officials’ responses to the allegations against the Fatari soldiers reveals a very real chance that the defendants would not be presumed innocent until proven guilty if prosecuted in Razachstan. Razachstani officials initially responded by either a) calling for the death penalty to be applied immediately and summarily to all the accused (thus presuming the soldiers’ guilt prior to any proof of such guilt) or b) arguing that the soldiers’ crimes did not warrant execution “since the victims had only been Marijanis” (which can also be taken to indicate a presumption of guilt, since “the soldiers’ crimes” are assumed to have been committed). Prob. para. 8. Since the officials in both categories were involved in the provisional government—and thus presumably laid the foundation for and created the structure of the permanent post-occupation government of Razachstan—Defense Counsel believes that the accused have virtually no chance of being presumed innocent prior to being proven guilty if the trial were to proceed in Razachstan.
35.6 The foregoing indicates not only the potential for violations of due process in Razachstan, but also that any Razachstani proceedings would likely be conducted in a manner inconsistent with providing real justice for the Fatari soldiers.

36. To determine inability, the Statute provides that “[T]he Court shall consider whether, due to a total or substantial collapse or unavailability of its national judicial system, the State is unable to obtain the accused or the necessary evidence and testimony or otherwise unable to carry out its proceedings.” Art. 17(3). In Razachstan’s case, it is the total collapse of the national judicial system following a near decade of war and occupation that has rendered the system now unavailable for effective proceedings in the Fatari matter.
36.1 The fact that Razachstan initially referred the Fatari case over to the ICC is one indication that the country’s own judicial system was and likely remains presently unavailable. Given the principles of complementarity which govern the ICC (see below), Razachstan’s referral to the ICC would not have been encouraged or accepted had the country had its own functioning criminal justice system.
36.2 Moreover, Razachstan would need some time to achieve a truly independent judicial system, one which was not tainted with or overshadowed by the influence of the Quraci occupation. Transitional justice, in order to be successful, requires liberation from the oppressors’ institutions. There is no indication that this has transpired as yet in Razachstan, which remains a nation struggling to erect the most basic structures of governance. The recently-held “democratic” elections in Razachstan do not necessarily indicate that the Razachstani judicial system has also been reformed and operationalized.

37. Razachstan may also try to claim that “the case is not of sufficient gravity to justify further action by the Court”—even if it is sufficiently grave so as to warrant national proceedings against the Fatari soldiers—and thus assert inadmissibility in the ICC. Art. 17(1)(d). Yet any such argument reflects a poor understanding of what “gravity” means to the ICC and actually strengthens the case for ICC jurisdiction and the admissibility of this matter. 

37.1 Discussions of gravity in the ICC context typically involve considerations of a) scale (i.e., analysis of the magnitude or prevalence of the alleged crimes), b) the evil or heinousness of the alleged offenses, and c) who the alleged perpetrators were (keeping in mind that there may be a need to distinguish “major” war criminals from “minor” offenders). Leila Nadya Sadat, The International Criminal Court and the Transformation of International Law: Justice for the New Millennium 125 (2002). 
37.1.1 In this instance, the alleged crimes, though perhaps geographically isolated, tie back into the caste abuse and discrimination that has long existed in Razachstan (i.e., a prevalent form of abuse, whether or not the Fatari soldiers perpetuated such abuse themselves). 
37.1.2 Similarly, as the charges indicate, the allegations refer to horrific acts of violence which are undeniably “evil.” 
37.1.3 Finally, the alleged perpetrators must be viewed as they are viewed by the international community—not as an isolated group of foreigners operating in a rogue fashion in Razachstan, but rather as members of an international peacekeeping mission led by the United Nations. The charges potentially implicate an entire organization and raise pressing questions about the international accountability and oversight of peacekeeping missions. The alleged acts do not have to do with an “internal” conflict, but rather concern an international group of actors.
These facts reinforce the claim that the present case is “of sufficient gravity to justify 
further action by the Court.” 

37.2 Commentators have observed that the drafters of the Rome Statute wanted to limit the ICC’s jurisdiction to “the most serious crimes of concern to the international community as a whole” in order to “promote broad acceptance of the court by states and consequently enhance [the Court’s] credibility, moral authority and effectiveness.” Mahnoush H. Arsanjani, The Rome Statute of the International Criminal Court, 93 The American Journal of International Law 22, 25 (1999). In light of the potential impact of this matter on international cooperation and the international community, it seems absurd to argue that the ICC will enhance its credibility, moral authority, or effectiveness by rejecting this matter. As an institution designed to promote accountability, end impunity, and the “peace, security, and well-being of the world,” the ICC must see the Fatari case through to completion. Preamble paras. 3, 4, 5, & 9.
37.3 Additionally, given the history of caste discrimination in Razachstan and comments by public officials that alleged crimes against Marijanis are less troubling (Prob. paras. 1&8), any Razachstani argument that this case lacks sufficient severity for ICC action should be critically regarded. Both the alleged victims and the alleged perpetrators in this matter deserve to be heard before an impartial, functional international tribunal which understands the severity of the charges and the need for swift, public, and reliable judgment.
38. Finally, Razachstan may try to challenge admissibility by invoking the principle of complementarity. Article 17 refers both to Paragraph 10 of the Preamble (which states that the ICC “shall be complementary to national criminal jurisdictions”) and also to Article 1, which reiterates this principle. However, since complementarity is only a point at issue where there are viable alternative national jurisdictions available, the principle is not a point at issue on the facts of this case.

38.1 As defined by Philips, “complementarity strives to harmonize, wherever possible, multiple and competing sources of jurisdiction over international crimes.” Philips, 63. This definition indicates that complementarity is only relevant when multiple and competing sources of jurisdiction over international crimes actually exist. Complementarity, then, presumes an operational national criminal justice system capable of conducting the investigations and prosecutions necessary. 

38.2 In the matter at hand, no such operational national criminal justice system exists. Fatar initially remained silent as to its jurisdiction over the accused peacekeepers and has subsequently publicly expressed approval of and support for the ICC retaining the case. Prob. paras. 8&12. Razachstan, as indicated above, is a post-occupation transitional society marked by caste discrimination. It currently lacks a competent, functioning domestic judicial system capable of providing both the victims and the accused with a fair and independent trial. Philips reiterates the Rome Statute’s position that “the collapse of a civil society and a functional national judiciary” is sufficient to authorize ICC action and to discard complementarity considerations.
39. For each of the foregoing reasons, it is obvious that the Fatari case must be considered admissible to the ICC.
Conclusion
40. As the foregoing demonstrates, Razachstan has failed to successfully challenge ICC jurisdiction in the Fatari matter. In addition, if Razachstan were to try to challenge admissibility under Article 19, the ICC would be justified in denying such a challenge. For these reasons, the Pre-Trial Chamber should reject Razachstan’s submissions and permit the Prosecutor to move forward with the case. 
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Memorial for the Defense








� The issue of admissibility will be discussed below.


� Indeed, given the long history of caste discrimination in Razachstan and the comments made after the Quraci occupation by provisional Razachstani leaders, it is even doubtful that the most recent elections were truly democratic (i.e., that they actually enfranchised or represented the most vulnerable caste groups in Razachstani society).


� As explained supra, paras. 26-31, the fact that the ICC Prosecutor has already initiated an investigation also supports the argument made here that the ICC should be involved in this case. Article 53(1)(c) indicates that “In deciding to initiate an investigation, the Prosecutor shall consider whether: . . .  (c) Taking into account the gravity of the crime and the interests of victims, there are nonetheless substantial reasons to believe that an investigation would not serve the interests of justice.” Since the Prosecutor did initiate the investigation, there must have either been approval on severity grounds and/or on severity grounds when considered in tandem with the interests of justice, which are clearly aligned with ICC involvement in this matter.





1

