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APPLICATION OF THE OFFICE OF THE PROSECUTOR IN SUPPORT OF RAZACHSTAN’S PETITION CHALLENGING ICC JURISDICTION

Regarding the Situation in Razachstan, the Office of the Prosecutor respectfully requests that the Petitioner’s challenge to ICC jurisdiction before the Pre-Trial Chamber pursuant to Article 19 be upheld.


The ICC lacks jurisdiction over the Situation in Razachstan because the nature of the Court’s jurisdiction is complementary and thus, not effective here where there is a state willing and able to exercise jurisdiction.  The Court may also lack jurisdiction over the persons against whom the charges were made, as well as the crimes with which they were charged.  Given the risks associated with this lack of personal and subject-matter jurisdiction, the return of the situation to Razachstani courts would ensure that justice is brought to the victims of these heinous acts.  


Alternatively, even if the Chamber finds that the Court has jurisdiction, the Situation in Razachstan is inadmissible since as a preliminary matter, Razachstan’s initial referral of the situation to the ICC was invalid.  Were this matter to be resolved, this situation is still inadmissible under Article 17, as Razachstan has shown that it will investigate and prosecute this situation, and nonetheless, this situation is not of sufficient gravity to justify further action by the Court. Moreover, beyond the technical requirements of Article 17, which this situation fails to meet, policy concerns regarding the development and harmonization of national criminal justice systems and the best interests of the victims render this situation inadmissible.

Office of the Prosecutor
International Criminal Court

The Hague, The Netherlands

Statement of Facts

1.
Razachstan was occupied by Qurac for nine years, during which Quraci forces committed brutal acts against the Razachstani people. Prob. para. 1. Amongst the victims of Qurac’s attacks were Razachstanis of the Marijani caste, who although suffered discriminatory attacks prior to the Quraci occupation, suffered a much worse fate at the hands of the Quraci forces. Id. 

2.
When the oppressive nature of the Quraci occupation became publicly known in February 2002, the United Nations Security Council sent an international peacekeeping force to keep the peace during the negotiations for the withdrawal of Quraci troops. Prob. para. 2. 

3.
On November 12, 2003, 27 peacekeepers of Fatari nationality broke away from the peacekeeping force dissatisfied with the way the UN Peacekeepers had been conducting the Razachstani mission. Prob. para. 3. They relocated to the Buchari province. Id. 

4.
On December 12, 2004, after the UN force liberated the principle base of operations for Quraci forces in Razachstan, the Quraci forces ceased fire and surrendered. Prob. para. 4.

5.
On December 31, 2004, a provisional government was established in Razachstan under a UN negotiated accord until democratically elections could be held. Prob. para. 5.

6.
On January 1, 2005, the Statute of the ICC entered into force in Razachstan. Prob. para. 6. The Statute had entered into force in Fatar one year prior, January 1, 2004. Clarification q. 2.

7.
In February 2005, under the provisional government, UN coalition forces discovered the 27 Fatari soldiers occupying a Marijani village in the Buchari province. Prob. para. 7.  Upon learning that the Fatari soldiers had killed 9 men, raped and mutilated 17 women and tortured several villagers, the coalition forces immediately arrested the Fatari soldiers. Id. 

8.
Angered that their “liberators” had perpetuated such horrors, some members of the provisional government wanted the Fatari soldiers to face the death penalty, while other members did not consider execution to be warranted. Prob. para. 8. After the provisional government made repeated attempts to contact Fatar, it decided that the Fatari government did not intend to exert jurisdiction over these soldiers. Id. 

9.
In April 2005, prior to democratic elections in Razachstan, the provisional government decided to turn the soldiers over to the ICC in response to suggestions by UN representatives, in spite of the fact that the leading candidate for Prime Minister in the upcoming elections, Khalid Faraz, expressed his desire to see the Fatari soldiers tried in Razachstan. Id.

10.
In May 2005, after an initial investigation, the ICC charged the Fatari soldiers with crimes against humanity and war crimes. Prob. para. 9.

11.
Less than two months after the ICC’s initial investigation and shortly after democratic elections in Razachstan, in July 2005, the newly-elected Prime Minister Faraz requested the ICC prosecutors to return the Fatari soldiers to Razachstan for trial. Prob. para. 10.  Prime Minister Faraz assured the prosecutors that Razachstan had in place a criminal court that could properly try the soldiers for the crimes with which they were charged by the ICC and promised that should the soldiers be found guilty, they would not face the death penalty. Id.  

12.
In late May 2005, representatives of the Razachstani government filed a petition with the ICC, challenging the ICC’s jurisdiction under Article 19 of the Rome Statute. Prob. para. 12. 

Argument

The Chamber should grant Razachstan’s Article 19 petition seeking to have the Situation of Razachstan [hereinafter “the situation”] returned to Razachstan because the ICC [hereinafter “ICC” or “the Court”] lacks jurisdiction over this situation, and even if it had jurisdiction, this situation is inadmissible under Article 17 of the Rome Statute [hereinafter “the Statute”]. 

The Court lacks jurisdiction over the situation. 

13.
The Chamber should uphold Razachstan’s Article 19 challenge of the Court’s jurisdiction over this situation because the nature of the Court’s jurisdiction is complementary and thus, not effective here where there is a state willing and able to exercise jurisdiction.  The Court may also lack jurisdiction over the persons against whom the charges were made, as well as the crimes with which they were charged.  Given the risks associated with this lack of personal and subject-matter jurisdiction, the return of the situation to Razachstani courts would ensure that justice is brought to the victims of these heinous acts.  
The Court lacks jurisdiction because it only has complementary jurisdiction, and Razachstan is willing and able to exercise jurisdiction over this situation. 

14.
The ICC is not a substitute for national courts. The Court’s mandate, in this respect, is quite narrow, as the Court is strictly limited to exercising jurisdiction over the most serious crimes of concern to the international community only when States having jurisdiction over these crimes are unable or unwilling to do so.  In the present situation, the State with territorial jurisdiction over the crimes charged, Razachstan, is both willing and able to exercise her jurisdiction.

15.
The Rome Statute, the primary source of law for the Court, emphasizes the Court’s role in international criminal adjudication as complementary to national systems.  The Preamble of the Statute, which lays out the object and purpose of the Statute, highlights the primary role to be played by national criminal systems in international criminal law by “affirming” that “effective prosecution [of international crimes] must be ensured by taking measures at the national level and by enhancing international cooperation,” “recalling” the “duty of every State to exercise its criminal jurisdiction over those responsible for international crimes,” and finally, by explicitly “emphasizing” that the Court “shall be complementary to national criminal jurisdictions” (emphasis added). Rome Statute of the International Criminal Court, U.N. Doc. No. A/CONF. 183/9 (July 17,1998) (hereinafter “Rome Statute”), Preamble. See also Int’l Law Comm’n, Draft Statute for an International Criminal Court with commentaries (1994) (hereinafter “ILC Draft”), Commentary to the Preamble, para. 1 (“The preamble sets out the main purposes of the statute…The emphasis is thus on the court as a body which will complement existing national jurisdictions…”).
16.
The first operative article of the Statute expounds in peremptory language the complementary nature of the Court’s jurisdiction. Rome Statute, Art. 1 (“…shall be complementary to national criminal jurisdictions”) (emphasis added). Furthermore, all of the remaining provisions of the Statute should be interpreted in light of the Statute’s object and purpose, which includes the principle of complementarity. ILC Draft, Commentary to the Preamble, para. 3 (“The purposes set out in the preamble are intended to assist in the interpretation and application of the statute…”); Vienna Convention on the Law of Treaties art. 31, 1969, 1155 U.N.T.S. 331 (hereinafter “Vienna Convention”).

17.
The principle of complementarity is what distinguishes the ICC from other international criminal tribunals, including those for the former Yugoslavia (ICTY) and Rwanda (ICTR), which have primary jurisdiction over the crimes committed in their respective territories. ICC Office of the Prosecutor, Informal expert paper: The principle of complementarity in practice (2003) (hereinafter “Informal expert paper”) para.1.  In comparison, the Rome Statute “recognizes that States have the first responsibility and right to prosecute international crimes.” Id. The reasoning behind applying the principle of complementarity to the ICC’s exercise of jurisdiction was twofold: (1) to respect the primary jurisdiction of States, and (2) for “efficiency and effectiveness, since States will generally have the best access to evidence and witnesses and the resources to carry out proceedings.” Id.  To respect the primacy of Razachstan’s jurisdiction over this situation and to facilitate the most effective prosecution of these crimes, the Chamber should return the situation to Razachstan. 
18.
Finally, the ultimate goal of the ICC is to facilitate “the establishment of an international order wherein national institutions respond effectively to international crimes” through the principle of complementarity. Id. at para. 2. Thus, the Court must first encourage Razachstan to investigate and prosecute internationally-recognized crimes, rather than preempt her jurisdiction.  The Court is not to compete with Razachstan over jurisdiction, but simply ensure that international crimes, as those charged here, do not go unpunished. Id.  By permitting this situation to be prosecuted by Razachstani courts, the Court will be fulfilling its mandate without overstepping its boundaries. 

The Court may lack jurisdiction over the Fatari soldiers.

19.
The investigation conducted by the Office of the Prosecutor, in cooperation with the Government of Razachstan, confirmed that 27 Fatari soldiers committed murder, rape, mutilation and torture over the course of more than a year in the Buchari province.  Prob. paras. 7 and 8. These soldiers had defected from an organized peacekeeping force, as they were dissatisfied with the way their superiors were conducting the peacekeeping mission. Prob. Para. 3. As they were a part of a larger force, when they broke away, the soldiers conducted themselves outside of a hierarchical structure.  The atrocious crimes these soldiers committed were independent of any sort of an organized structure.  However, due to the reality of the number of internationally-recognized crimes that take place in post-conflict societies, the ICC has, in practice, recognized that its strength lies in bringing to justice only the leaders of organized criminal activities, for aiming to prosecute beyond that would undermine the Court’s capabilities and thus, render the Court ineffective in assisting in transitional justice.  See, e.g., Press Release, ICC, Interpol issues first ICC Red Notices (June 1, 2006) at http://www.icc-cpi.int/pressrelease_details&id=151&l=en.html. Support for this practice can be found in the Rome Statute itself.  Article 22(2)’s requirement that the definition of a crime be strictly construed, the high thresholds for intent found in the elements of the crimes within the Court’s jurisdiction, the language of the Preamble focusing on “the most serious crimes of concern to the international community as a whole,” and the gravity requirement for admissibility under Article 17(d), together indicate “that the Statute is oriented towards the prosecution of ‘major’ criminals, not their subordinates or other lesser offenders,” consistent with the practice of international criminal tribunals since Nuremberg.  Leila Nadya Sadat, The International Criminal Court and the Transformation of International Law 141 (2002).  Thus, aiming to prosecute a rag tag group of soldiers with no hierarchy, plan or organization, like the Fatari soldiers implicated in this situation, would destabilize this practice of the Court, rendering it inconsistent in its exercise of jurisdiction.
The facts of the situation do not meet the jurisdictional requirements of the crimes charged. 

20.
The 27 Fatari soldiers were charged with crimes against humanity and war crimes, crimes within the Court’s jurisdiction. Prob. para. 9.  While the material elements of the charges accurately reflect the crimes committed, the facts at hand do not satisfy the jurisdictional elements of these charges.

21.
The jurisdictional elements of “crimes of humanity” include that the crime be “widespread or systematic” and that there exist a “State or organizational policy to commit such attack.” Rome Statute, Arts. 7(1) and 7(2)(a).  These elements must be characterized as “jurisdictional,” as distinct from the material elements of the crime, because the Prosecutor must prove them with respect to each defendant accused of crimes against humanity, and it would be unnecessarily inefficient for the Prosecutor to have to re-establish the fact that the attack was “widespread or systematic” and there existed a “State or organizational policy to commit such attack” for every case the Court hears arising out of the same situation. Sadat, at 152 n. 108.   As a result, prior to proving the material element of the crimes against humanity for each defendant, the Court should consider these two elements as jurisdictional prerequisites to hearing the case against each defendant. This assertion is supported by the legislative history of the Statute which concluded that “[t]he particular forms of unlawful act (murder, enslavement, deportation, torture, rape, imprisonment, etc.) are less crucial to the definition than the factors of scale and deliberate policy,” as “[t]he hallmarks of such crimes lie in their large-scale and systematic nature.”  ILC Draft, Commentary on Article 20 “Crimes within the jurisdiction of the Court” para. 14. 

22.
Thus, since a “widespread or systematic attack” and a “State or organizational policy to commit such attack” are jurisdictional prerequisites to prosecuting crimes against humanity, the Court lacks jurisdiction over the crimes committed by the Fatari soldiers.  However atrocious the crimes committed were, they were not “widespread or systematic.” Over the course of more than a year, less than 30 civilians were attacked by the soldiers.  While any amount of people subject to murder, rape, mutilation or torture is a tragedy, in practice, the Court has limited its jurisdiction to situations where the victims have numbered in the thousands. ICC Office of the Prosecutor, Response to the communication concerning the Situation in Iraq, Feb. 9, 2006 (hereinafter “Iraq Memo”) at 9.  In rejecting a similar situation in terms of the number of victims, the Office of the Prosecutor previously stated simply that it was not a widespread or systematic attack, without even finding the need for a discussion on the matter. Id. at 4. 
23.
It is also clear from the facts of the situation that there existed neither a State nor an organizational policy, as required by Article 7(2) to commit a crime against humanity.  These crimes were committed by soldiers from Fatar, which had no prior connection to Marijani people of Razachstan. The soldiers’ decision to defect from the peacekeeping force and relocate to the Buchari province had to do with their dissatisfaction with the way the UN Peacekeepers had been conducting the Razachstani mission, rather any plan or policy to attack members of the Marijani population. Prob. para. 3. Moreover, the Fatari soldiers, separated from the UN peacekeeping force, were not an organized entity.  Sadat, at 156 (““Although there does not appear to be a ‘State-action’ requirement per se, there does need to be some plan on behalf of some entity”).  This is important to establish international jurisdiction over the soldiers as a Trial Chamber of the ICTY noted, “[T] he reason that crimes against humanity so shock the conscience of mankind and warrant intervention by the international community is because they are not isolated, random acts of individuals but rather result from a deliberate attempt to target a civilian population.” The Prosecutor v. Tadic (Case No. IT-94-1-T), Opinion and Judgment, para. 653 (ICTR Trial Chamber II, May 7, 1997).  The crimes in this situation, however, take on the character of “isolated, random acts,” and thus, they do not meet the jurisdictional prerequisite for the Court to hear this situation.

24.
The same analysis applies to the charge of war crimes, as Article 8(1) sets out a gravity threshold, which states that “the Court shall have jurisdiction in respect of war crimes in particular when committed as part of a plan or policy or as part of a large-scale commission of such crimes.” While this threshold “is not an element of the crimes, and the words ‘in particular’ suggest that this is not a strict requirement,” it does indicate that the “Court is intended to focus on situations meeting these requirements.”  Iraq Memo, at 8. As explained above, the crimes committed by the soldiers, however heinous in themselves, were not a part of plan or policy, nor were they a part of a large-scale commission of such crimes.  

25.
Therefore, while the material elements of the charges are not disputed, the crimes committed by the Fatari soldiers fail to meet the jurisdictional prerequisites set out by the Statute, and thus, the Court lacks jurisdiction over their crimes.  Even where the Court does not strictly lack jurisdiction, as is in the case of war crimes, the language of the Statute as well as the practice of the Court renders the best forum for this situation to be a national court, where the soldiers can be effectively prosecuted without the hindrance of the jurisdictional requirements named above.  As effective prosecution is the only weapon against impunity, and the purpose of the Court is to combat impunity, this situation should be returned to the Razachstani courts. 

The Situation of Razachstan is inadmissible.

26.
Even if the Chamber finds that the Court may exercise jurisdiction over this situation, this situation is inadmissible, since as a preliminary matter, Razachstan’s initial referral of the situation to the ICC was likely invalid.  Were this matter to be resolved, this situation is still inadmissible under Article 17, as Razachstan has shown that it will investigate and prosecute this situation, and nonetheless, this situation is not of sufficient gravity to justify further action by the Court. Beyond the technical requirements of Article 17, which this situation fails to meet, policy concerns of grave importance to the Court’s mission render this situation inadmissible, including the development and harmonization of national criminal justice systems and the best interests of the victims.

Razachstan’s initial referral of this situation to the Court was invalid, rendering this situation inadmissible.

27.
Articles 17(1)(a) and (b) require a precondition of unwillingness or inability of a State to exercise jurisdiction before a situation can be deemed admissible before the ICC. While some have argued that an “ordinary interpretation of Articles 17(1)(a) and (b) indicates that unwillingness or inability is relevant only when a state has investigated or prosecuted a case; when it has not done so, there is no express requirement of establishing unwillingness or inability as a precondition for the exercise of jurisdiction,” Payam Akhavam, The Lord’s Resistance Army Case:  Uganda’s Submission of the First State Referral to the International Criminal Court, 99 Am. J. Int’l L. 403, 414 (2005), this argument loses sight of the second half of the rule of treaty interpretation, which requires giving the ordinary meaning to words in their context and in light of the treaty’s object and purpose. Vienna Convention, art. 31.  First, looking at context, the chapeau of Article 17(1) specifically refers to paragraph 10 of the Preamble and Article 1, both of which affirm the complementary nature of the Court’s jurisdiction.  Second, looking to the object and purpose of the treaty found in the Preamble, it stresses the importance of complementarity. Hence, Articles 17(1)(a) and (b) must be interpreted in light of the principle of complementarity, indicating that the ICC exercises jurisdiction only in exceptional circumstances: when the State is unwilling or unable exercise jurisdiction itself. Akhavan, at 414.  The Rome Statute’s legislative history supports this assertion. Early on in the deliberations on the establishment of an international criminal court, some states had “suggested that the draft statute should provide for the possibility that a State might voluntarily decide to relinquish its jurisdiction in favour of the international criminal court in respect for crimes explicitly provided for under its statute.” Report of the Ad Hoc Committee on the Establishment of an International Criminal Court, UN GAOR, 50th Sess., Supp. No. 22, para. 47, UN Doc. A/50/22 (1995) quoted in Akhavan, at 414.  However, other delegations rejected this suggestion, finding it inconsistent with the principle of complementarity, such that “the remark was made that the international criminal court should in no way undermine the effectiveness of national justice systems and should only be resorted to in exceptional cases.” Id.  

28.
It is also noteworthy that Article 14(2) requires that the State’s referral of a situation to the Court “specify the relevant circumstances.”  Given the treaty’s underlying object and purpose of complementarity and Article  17’s precondition of a State’s unwillingness or inability to investigate or prosecute the crimes, “relevant circumstances” must necessarily include the State’s inability
 to investigate or prosecute. Razachstan’s failure to fulfill Article 14(2)’s requirement in this respect renders her initial referral to the Court invalid, and thus, this situation is inadmissible. 

29.
While it is true that Uganda referred the situation of Northern Uganda to the Court when her national judicial system was fully functioning, Akhavan, at 404, the circumstances surrounding Uganda’s referral are distinguishable from the circumstances surrounding Razachstan’s referral.  Uganda’s inability to prosecute the crimes of the Lord’s Resistance Army (LRA) stemmed from the particular circumstances of that situation rendering her referral valid and thus, the situation of Northern Uganda admissible before the Court.  First of all, the conflict in Northern Uganda was ongoing at the time of the referral, See, e.g., Human Rights Watch, The Lack of Accountability, Sept. 2005, at 55 available at http://hrw.org/reports/2005/uganda0905/index.htm, while at the time of Razachstan’s referral, the conflict there had already ended. See Prob. paras. 4 and 8. Secondly, “the magnitude of the LRA conflict requires much more than Uganda’s sole effort in bringing justice,” whereas the crimes committed by the Fatari soldiers, while grave, were not overwhelming in size. Uganda Human Rights Commission, The Implications of the International Criminal Court Investigations on Human Rights and the Peace Process in Uganda, Oct. 5, 2004, at 7. Thirdly, the prosecutor was looking at the situation of Northern Uganda even before the Government of Uganda made the referral, further suggesting Uganda’s inability to investigate and prosecute the LRA’s crimes. Id.  Finally, since the LRA operated largely in Sudan, they were outside Uganda’s jurisdiction, and “referring the LRA to the ICC mounted international pressure on Sudan, which had continued to support LRA notwithstanding the numerous agreements signed with the government of Uganda.” Id. at 9. With respect to the Situation in Razachstan, the Fatari soldiers were operating within Razachstan’s jurisdiction, and there was no involvement of any other State’s support of their actions, clearly differentiating Razachstan’s situation from Uganda’s. 

Article 17(1)(a) renders this situation  inadmissible. 

30.
Article 17 (1)(a) mandates that the situation presently before the Pre-Trial Chamber be deemed inadmissible, as it is being investigated and will be prosecuted by a State that has jurisdiction over it.  As the crimes took place on Razachstan’s territory, her jurisdiction over these crimes is indisputable.  Furthermore, it is clear that Razachstan is currently investigating and making efforts to prosecute these crimes. The democratically-elected government of Razachstan has assured the Office of the Prosecutor that it now has a criminal court in place that could properly try the soldiers for their crimes.  Prob. para. 10.  Thus, Razachstan fulfills the requirements for inadmissibility under Article 17(a).

31.
Nonetheless, complementarity is not only about the right of all States to exercise national criminal jurisdiction, but also the duty of States to do so. ICC Office of the Prosecutor, Paper on some policy issues before the Office of the Prosecutor, Sept. 2003, at 5. In addition to emphasizing complementarity, the Preamble of the Rome Statute recalls “the duty of every State to exercise its criminal jurisdiction over those responsible for international crimes.” Given that State parties to the Rome Statute are legally bound to exercise national criminal jurisdiction, and under international law, like municipal law, there is general presumption that actors are behaving legally, there is a presumption that Razachstan is investigating and prepared to prosecute these crimes as they occurred in her territorial jurisdiction. 

32.
The Chamber’s determination of inadmissibility in the face of these facts is non-discretionary given the language of the chapeau of Article 17(1), “[T]he Court shall determine that a case is inadmissible where…” (emphasis added). Additionally, the chapeau focuses the Court’s determination in the context of the principle of complementarity by referring to paragraph 10 of the Preamble and article 1. Thus, not only is the Chamber’s determination non-discretionary, but the facts also must be read in favor of national jurisdiction given the emphasis on complementarity. 

33.
While Article 17 does provide for exceptions for admissibility, they do not apply to the situation at hand, as Razachstan is neither unwilling nor unable genuinely to carry out the investigation or prosecute.  Article 17(2) mandates that the Court determine the unwillingness of a State to investigate or prosecute based on the purpose or intent behind the State’s actions, including “a purpose of shielding the person from criminal responsibility or a lack of an intent to bring the person to justice.” Informal expert paper, para. 47. Given that the soldiers are not even Razachstani nationals, they do not have any connection with or support from Razachstan’s newly-formed government. Compare with Nsongurua J. Udomba, Pay Back Time in Sudan? Darfur in the International Criminal Court, 13 Tulsa J. Comp. & Int’l L. 1, 31 (2005) (explaining that in the Situation in Darfur, the Sudanese government is considered to be complicit in the commission of the Darfur crimes). On the contrary, members of the provisional government were angered that their “liberators” had perpetuated such horrors, and more significantly, the candidate elected Prime Minister of Razachstan had publicly condemned the crimes and expressed his desire to prosecute the soldiers. Prob. para. 8. His election indicates the democratic will there is in Razachstan to prosecute the perpetrators of these crimes.  While there were some members of the provisional government who did not consider the soldiers’ crimes so heinous as to warrant execution, those members did not go so far as to reject prosecution of their crimes altogether. Id. 

34.
Similarly, Article 17(3) mandates that the Court determine “inability” based on “whether, due to a total or substantial collapse or unavailability of its national judicial system, the State is unable to obtain the accused or the necessary evidence and testimony or otherwise unable to carry out its proceedings.” In the present situation, while Razachstan currently has a government which formed only recently, there was a provisional government in place prior to the recent elections, and before that, there was a presumably functioning, albeit oppressive, government under the Quraci occupation.  Thus, while reforms to Razachstan’s judicial system may be necessary, Razachstan’s system has not experienced a “total or substantial collapse.” Moreover, the Prime Minister’s personal attestation of Razachstan’s functioning criminal court which could try the Fatari soldiers refutes any charge that the national judicial system is unavailable. Prob. para. 10. 

35.
While it maybe true that given Razachstan’s recent history of occupation, the entirety of her legal system may not yet meet internationally recognized standards, “the admissibility assessment is not intended to ‘judge’ a national legal system as a whole, but simply to assess the handling of the matter in question.” Informal expert paper, para. 35.  Furthermore, this assessment is technical in nature, as Article 17(3) focuses on State’s inability to carry out its proceedings, in the sense of failing to obtain the accused and necessary evidence and testimony.  This rather narrow assessment is the result of the fact that “[i]t was extremely important to many States that proceedings cannot be found ‘non-genuine’ simply because of a comparative lack of resources or because of lack of full compliance with all human rights standards.” Id. at para. 23. As the Court is neither a human rights body nor an international court of appeal, its role is not to ensure that the national justice system follows perfect procedures and complies with all international standards. Id. at paras. 49 and 52. 

36.
To allay any concerns regarding Razachstan’s ability to investigate and prosecute these crimes, the Office of the Prosecutor can, within its mandate, “cooperate with and provide assistance to a State Party conducting an investigation into or trial in respect of conduct which constitutes a crime within the jurisdiction of the Court or which constitutes a serious crime under the national law of the requesting State.” Rome Statute, Art. 93(10).  Given the facts of this situation, the crimes the soldiers committed, if not ultimately within the jurisdiction of the Court, surely constitute as serious enough crimes for ICC Prosecutor cooperation given that they fulfill the material elements of the charges brought before the Court. Prob. para. 9.  Along the same lines, to allay any concerns—though based on the facts, there should be none—that the eventual prosecution that Razachstan conducts will fit the characteristics of those proceedings described under Article 17(2)’s definition of “unwillingness,” there is nothing to stop the Prosecutor from initiating an investigation propio motu in accordance with Article 15. Rome Statute, Art. 13(c).  If the situation is then deemed admissible as it fits the “unwillingness” exception under Article 17, Razachstan must cooperate with Court or risk adverse action by the Assembly of States Parties. Rome Statute, Art. 87(7). 

Article 17(1)(d) also renders this situation  inadmissible.

37.
Article 17(1)(d) orders the Court to “determine that a case is inadmissible where…[t]he case is not of sufficient gravity to justify further action by the Court.” The term “gravity” as used in the Statute should not be equated with the harm the victims suffered, as the Prosecutor’s investigation found that the victims in this situation did suffer great harm; nonetheless, this situation does not fit the gravity requirement of Article 17 and therefore, is inadmissible. 

38.
While “gravity” is not defined anywhere in the Statute, terms of a treaty must be interpreted within their context and in light of the object and purpose of the treaty. Vienna Convention, art. 31.  First looking to context, the descriptions of the crimes under the Court’s jurisdiction indicate that magnitude or scale serves as a primary factor in determining the gravity of a crime.  The “group” element of genocide in Article 6, the “widespread or systematic” element of crimes against humanity in Article 7, and the “plan or policy” or “large-scale commission” element of war crimes in Article 8, together lead to the conclusion that “gravity” is to be determined by magnitude. Sadat, at 124-25. The Office of the Prosecutor has consistently taken this position in the past.  In declining to initiate an investigation in the Situation in Iraq, where the crimes were committed on a similar scale as the present situation, the Office of the Prosecutor explained,

“A key consideration is the number of victims of particularly serious crimes…The number of potential victims of crimes within the jurisdiction of the Court in this situation…was of a different order than the number of victims found in other situations under investigation or analysis by the Office…Each of the three situations under investigation [i.e., Northern Uganda, the Democratic Republic of Congo and Darfur] involves thousands of willful killings as well as intentional and large-scale sexual violence and abductions.  Collectively, they have resulted in the displacement of more than 5 million people.” 

Iraq Memo, at 8-9. 

39.
While when initiating the investigation of the soldier’s crimes, the Prosecutor considered gravity and found it sufficient at the respective times to proceed with the investigation and then following the investigation, to proceed to file charges against the soldiers, those decisions in no way undermine the Chamber’s finding now of inadmissibility at the Article 19 stage of the proceeding based on insufficient gravity.  The drafters of the Statute purposely created an overlap between the determination of gravity under Articles 53(1)(c) and (2)(c) and Article 17(1)(d) in order two ensure that the crimes’ gravities are considered at several phases of the process, reflecting “the concern for many delegations to the Preparatory Committee and the Rome Conference that the interests underlying the complementarity principle sufficiently permeate the Statute.”  Phillipa Webb, The ICC Prosecutor’s Discretion Not to Proceed in the “Interests of Justice”, 50 Crim. L. Q. 305, 327 (2005).  Thus, the reconsideration of gravity at this stage of the pre-trial proceedings is proof that the construction of the Statute properly serves its underlying object and purpose of complementarity.  Consequentially, the fact that the situation was deemed of sufficient gravity for investigation and the filing of charges by the Prosecutor should in no way block the necessary determination of inadmissibility under Article 19. 

Policy concerns significant to the Court’s mission render this situation inadmissible.

40.
Given that the Court is an international victims-centered tribunal established on the basis of complementarity, the purposes behind a system of complementarity, including the development and harmonization of national criminal justice systems, and the best interests of the victims of a situation must factor into the Chamber’s admissibility analysis.  These factors render the Situation in Razachstan inadmissible before the Court.

41.
The Court was established on the principle of complementarity not only to respect the sovereignty of States party, but also to encourage national justice systems to effectively investigate and prosecute, or otherwise provide remedies for, the most serious crimes of concern to the international community. Rome Statute, Preamble. The original States party to the Statute created a Court with complementary jurisdiction with the goal to having States that sign on to the Statute implement its articles into their domestic legislation, thereby reforming their national criminal justice system.  The Court’s ultimate success is measured by only a handful of cases reaching it because all the others were effectively dealt with at the national level.  Thus, keeping in mind the amount of guidance the Court can provide to national justice systems, the Court should deem the situation of Razachstan inadmissible as a way to assist in the development of her national criminal justice system.  

42.
The Statute established the Court in order to harmonize national criminal justice systems as well. Mireille Delmas-Marty, Interactions between National and International Criminal Law in the Preliminary Phase of Trial at the ICC, 4 J. Int’l Crim. Just. 2, 7 (2006).  Given that it is normally difficult to attain harmonization among different legal systems, especially on major issues such as the death penalty, the fact that Razachstan is willing in this situation to conform to the increasingly universal human rights norm of eliminating the death penalty counts as a major feat for the Court.  Taking on this situation would undermine that achievement. Prob. para. 10.   

43.
This Court, more so than any other international criminal tribunal, takes a victims-centered approach to investigatory and prosecutorial procedures.  Articles 53(1)(c) and (2)(c) require the Prosecutor to take into account the interests of the victims in deciding to investigate or prosecute. While there is no denying that victims and members of their families “may have a paramount interest in the investigation and prosecution of the perpetrators of the crimes,” Morten Bergsmo and Pieter Kruger, “Article 53: Initiation of an Investigation”, in Otto Triffterer, ed., Commentary on the Rome Statute of the International Criminal Court: Observers’ Notes, Article by Article 709 (Baden-Baden: Nomos, 1999),  “the interests of victims can also function as a basis for declining to prosecute.” Webb, at 330. The Marijani victims of these crimes have suffered from caste discrimination for years, both before and during Quraci occupation of Razachstan. Prob. para. 1.  In order to truly remedy the victims’ harms, the prosecution of these crimes cannot take place in a faraway tribunal where not only is the context of the discrimination they suffer improperly understood, but also where the investigation and prosecution of these crimes cannot lead to further reform in Razachstan to prevent similar crimes from happening again in the future.  Even if the Fatari soldiers are not prosecuted for these crimes for the evidence discovered commands against it, the process in reaching that determination will provide significant gains for the Marijani people. Therefore, it is in the best interests of the victims that the Court permit Razachstan to investigate and prosecute these crimes.

Conclusion

For the foregoing reasons, the Chamber should determine under Article 19 that the Court lacks jurisdiction over the situation of Razachstan, or in the alternative, that the situation of Razachstan is inadmissible before the Court. 
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� As Article 17(2) defines “unwillingness” as a State’s unwillingness “to bring the person concerned to justice,” it defies logic to require a State to specify her unwillingness to investigate or prosecute a crime when making a referral to the ICC, for if a State was unwilling to bring the person concerned to justice, she would not refer it to the ICC. 
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