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I. STATEMENT OF FACTS
In January, 2002, U.N. peacekeepers were sent to Vineland to monitor the peace agreement and provide a safe zone for civilians in a country that had suffered four years of continuous fighting. Both Katonia and Ridgeland, as U.N. member states, contributed troops to the UNVINE peacekeeping mission. Record, para. 1.  The UN troops maintained peace for nearly a year and maintained a cessation of hostilities.


On 10 July 2002, UNVINE peacekeepers were victims of an unprovoked attack by armed groups in ANVA-controlled territory. Ten Katonia soldiers and 15 Ridgeland paratroopers were killed. Record, para. 5. In order to maintain peace in the region and quell any violent uprisings, Katonia and Ridgeland sent 200 reinforcements to Vineland and continued their UN Peacekeeping mission. Record, para. 6.  As a part of the campaign, UNVINE troops acted on reasonable military intelligence and engaged in operations to nullify the headquarters of the violence.  Furthermore, UN Peacekeepers conducted a cordon and search campaign to find violent insurgents and maintain peace.

UN Peacekeepers were captured by the insurgent ANVA group and held prisoner including five pilots (three from Katonia and two from Ridgeland) and Four Ridgeland military police officers. Record, para. 11. Concurrently, the Security Council recognized that there existed significant opportunities for political exploitation of the Rome Statute and passed resolution 1234 (12 July, 2002) which granted UN Peacekeepers a 12 month exemption from ICC prosecution. Katonia and Ridgeland further protected themselves from external manipulation by executing “Article 98” agreements, which require consent of the relevant state before surrendering nationals to the ICC.

Against the backdrop of UN Peacekeepers being held in dangerous conditions by ANVA, and noting some in ANVA’s expressed intent to summarily execute the imprisoned peacekeepers, the Secretary General sent his special representative to Vineland to negotiate, proposing that they surrender the captured peacekeepers to a neutral third country or to the ICC. Record, para. 12.  The insurgent group finally released the peacekeepers into international custody.

II. JURISDICTION

A.
The ICC lacks jurisdiction because no armed conflict exists.
The International Military Tribunal in Nuremberg defined an armed conflict as a state in which there exists “protracted armed violence between governmental authorities and organized armed groups or between such groups within a State.” (Tadic at para. 67).  With the creation of peace accords between diverse ethnic groups and the central government of Vineland in September, 2001, a cessation of protracted hostilities occurred.  UNVINE Peacekeepers maintained peace for nearly one year within Vineland, until a single outbreak of violence on July 10, 2002.

Within this factual framework, the Defense contends that it is impossible to apply the definition of armed conflict under Tadic to describe the situation in Vineland.  Rather, the descriptions of Article 8(2)(c)(3) of the Rome Statute seem particularly relevant: “situations of internal disturbances and tensions, such as riots, isolated and sporadic acts of violence…”  In this case, the single instance of violence which occurred on July 10, 2002 may be characterized as an isolated act.  No other evidence in the record points to a recurring pattern or a protracted period of violence within Vineland.  UNVINE troops intervening to maintain peace were therefore not entering an armed conflict and the ICC does not have jurisdiction over any crimes alleged under Article 8 of the Rome Statute.

B.
The Article 98 Agreement Is Valid and Does Not Allow for the ICC to Exercise Jurisdiction.

On August 1, 2002, Katonia and Vineland signed a valid treaty, agreeing that each Party would only surrender or transfer persons of the other Party to the ICC if that Party expressly consented to ICC jurisdiction. Agreement Regarding the Surrender of Persons to the International Criminal Court art. 2, Katonia-Vineland, Aug. 1, 2002 [hereinafter the Article 98 Agreement]. At no point in time did Katonia expressly consent to the transfer of its soldiers to the ICC. As a result, the transfer is not valid and the ICC lacks jurisdiction to proceed with this trial. 

1. Article 98 Imposes an Obligation on the ICC Itself.
Article 98 does not impose an obligation on state parties, but rather on the ICC itself. 19 Am. U. Int'l L. Rev. 1115 American University International Law Review 2004 Critical Essays Chet J. Tan, Jr., The Proliferation of Bilateral Non-Surrender Agreements Among Non-Ratifiers of the Rome Statute of the International Criminal Court, 19 Am. U. Int'l L. Rev. 1115, 1125-26 (2004). Article 98 plainly states that “The Court may not proceed with a request for surrender which would require the requested State to act inconsistently with its obligations under international agreements.” Rome Statute of the International Criminal Court art. 98(2), July 17, 1998, U.N. Doc. 32/A/CONF. 183/9, 37 I.L.M. 999 [hereinafter Rome Statute] (emphasis added). Once the ICC is notified that a request for arrest or surrender is in conflict with another international agreement, then Article 98 forbids the ICC from moving forward with that request. Rule of Procedure 195 reinforces this point, again stating that the “Court may not proceed with a request for the surrender of a person without the consent of a sending State if, under article 98, paragraph 2, such a request would be inconsistent with obligations under an international agreement.” Rules of Procedure and Evidence, Rule 195, sect. 1, PCNICC/2000/INF/3/Add.1 (emphasis added). 
The Prosecution’s argument that the Article 98 Agreement could not be invoked in this case because it was ANVA, and not the government of Vineland, that negotiated this surrender, is moot. Both Article 98 and Rule 195 make it clear that it is the Court itself which is prevented from moving forward with a trial, without the consent of the sending State. In this case, Katonia has not given its consent for the Court to proceed with this trial. As a result, the Court cannot hear this trial, unless it is prepared to flagrantly flout its own enabling statute and rules of procedure.
2. Article 98 is a Limitation on the ICC’s Mandate: 
Article 98 is a limitation on the jurisdiction of the ICC, similar to the limitation imposed by the principle of complementarity. It was enacted with full recognition of the fact that, in some cases, this would allow suspects to avoid investigation and prosecution. Jeffrey S. Dietz, Protecting the Protectors: Can the United States Successfully Exempt U.S. Persons from the International Criminal Court with U.S. Article 98 Agreements?, 27 Hous. J. Int'l L. 137, 157-58 (2004). 
The Court is not faced today with a choice between upholding a valid international treaty and allowing the accused to go free or prosecuting the accused in violation of international law. The agreement concluded between Katonia and Vineland begins by “Reaffirming the importance of bringing to justice those who commit genocide, crimes against humanity and war crimes.” Article 98 Agreement, preamble. It continues by stating the government of Katonia’s “intention to investigate and to prosecute where appropriate acts within the jurisdiction of the International Criminal Court.” Article 98 Agreement, preamble. To hold that the ICC must respect that valid treaty between Katonia and Vineland is not to allow impunity to reign, but rather to respect both the letter and the spirit of the Rome Statute, a fundamental principle of which is complementarity. Rome Statute, preamble, art. 1 & art. 17.
3. Article 98 Is Not Limited to Existing Status of Forces Agreements:

Nothing in the wording of Article 98 indicates that the provision applies only to Status of Forces Agreements existing prior to the ratification of the Rome Statute. Rather, the Rome Statute is broad, referring to “international agreements.” Rome Statute, art. 98(2). 
Furthermore, the drafting history of Article 98 does not indicate that all of the parties intended Article 98 to be limited to existing agreements. “It does not appear that a clear majority of participating states in the U.N. Diplomatic Conference of Plenipotentiaries favored limiting the notion of international agreements in Article 98(2) to SOFAs, much less to SOFAs existing at the time of signing or ratification.” Chet J. Tan, Jr., The Proliferation of Bilateral Non-Surrender Agreements Among Non-Ratifiers of the Rome Statute of the International Criminal Court, 19 Am. U. Int'l L. Rev. 1115, 1137-38 (2004); David Scheffer, Article 98(2) of the Rome Statute: America’s Original Intent, 3 J. Int'l Crim. Just. 333, 340-41 (2005).
Nowhere in Article 98 is there a limitation to existing agreements. Rome Statute, Art. 98. The term “existing” is, however, used in other sections of the Rome Statute, specifically in Articles 90(6) and 93(3). This suggests that the omission of the term in Article 98 was deliberate and to read in any such restriction would be contrary to both the letter and the spirit of the law. Geert-Jan Alexander Knoops, The Prosecution and Defense of Peacekeepers under International Criminal Law  301 (M. Cherif Bassiouni, ed., Transnational Publishers, Inc. 2004).
4. Article 98 Agreements Do Not Violate the Vienna Convention on the Law of Treaties:
Even if the Court were to hold that the Article 98 Agreement is in conflict with the Rome Statute, the mere fact that a state has inconsistent treaty obligations is not, in and of itself, a violation of international law. Dapo Akande, The Jurisdiction of the International Criminal Curt Over Nationals of Non-Parties: Legal Basis and Limits, 1 J. Int'l Crim. Just. 618, 646 (2003); David A. Tallman, Catch 98 (2): Article 98 Agreements and the Dilemma of Treaty Conflict, 92 Geo. L.J. 1033, 1053 (2004). The Vienna Convention on the Law of Treaties does not prevent States party to the Rome Statute from signing an Article 98 Agreement. 

First, while Article 18 of the Vienna Convention requires that a state not act to defeat the object and purpose of a treaty it has signed, a careful reading demonstrates that Article 18 applies only to states that have signed but not ratified a treaty. Vienna Convention on the Law of Treaties art. 18, May 23, 1969, 1155 U.N.T.S. 331 [hereinafter Vienna Convention]. A state is only obliged to refrain from acts which would defeat the object and purpose of a treaty when “it has signed the treaty or has exchanged instruments constituting the treaty subject to ratification . . . or it has expressed its consent to be bound by the treaty, pending the entry into force of the treaty.” Vienna Convention, art. 18 (a-b) (emphasis added). “[T]he Article 18 obligation is an interim obligation that applies only to states that have signed but not ratified a treaty.” David A. Tallman, Catch 98 (2): Article 98 Agreements and the Dilemma of Treaty Conflict, 92 Geo. L.J. 1033, 1049 (2004). As Vineland became a party to the Rome Statute on or about July 1, 2002, it is no longer subject to the requirements of Article 18. Competition Facts, sect. 4. 
Second, Article 26 of the Vienna Convention, that “Every treaty in force is binding upon the parties to it and must be performed by them in good faith,” refers only to the manner in which treaty obligations are fulfilled. David A. Tallman, Catch 98 (2): Article 98 Agreements and the Dilemma of Treaty Conflict, 92 Geo. L.J. 1033, 1050 (2004). As signing an Article 98 Agreement is not an obligation under the Rome Statute, Article 26 does not apply. Id. 

In addition, Article 26 has never been interpreted to prevent states from signing inconsistent treaties. Id. Simply signing an inconsistent treaty is not demonstrative of bad faith; an allegation of bad faith can only arise if a state fails to fulfill its treaty obligations. Id.
Third, Articles 6, 30, and 42 of the Vienna Convention suggest that the capacity of states to form treaties is unlimited and that nothing in the Convention specifically prohibits states from signing inconsistent treaties, beyond the material repercussions that a state that violates its treaty obligations to another state is likely to face. Vienna Convention, supra, art. 6, 30 & 42. “In fact, under the Vienna Convention on the Law of Treaties, the capacity of states to enter into treaties is unlimited.” David A. Tallman, Catch 98 (2): Article 98 Agreements and the Dilemma of Treaty Conflict, 92 Geo. L.J. 1033, 1050 (2004).
Finally, Article 31 of the Vienna Convention establishes that an interpretation of a treaty shall take into account “any subsequent practice in the application of the treaty which establishes the agreement of the parties regarding its interpretation.” Vienna Convention, art. 31(3)(b). Katonia has signed many Article 98 Agreements. Competition Facts, sect. 9. The high number of Article 98 Agreements indicates that the interpretation of article 98 as allowing such agreements is now common practice and must be taken into account when interpreting article 98. Geert-Jan Alexander Knoops, The Prosecution and Defense of Peacekeepers under International Criminal Law 309 (M. Cherif Bassiouni, ed., Transnational Publishers, Inc. 2004).
5. It is a Violation of International Law for the ICC to Exercise Jurisdiction Over Nationals of Non-Party States:
International law prohibits treaties that create rights and obligations on 3rd states without their consent. Article 12 of the Rome Statute violates this prohibition by allowing the ICC to exercise jurisdiction over nationals of non-party states that do not recognize the authority of the Court. David A. Tallman, Catch 98 (2): Article 98 Agreements and the Dilemma of Treaty Conflict, 92 Geo. L.J. 1033, 1038-39 (2004). Article 34 of the Vienna Convention, entitled “General rule regarding third States,” states that “A treaty does not create either obligations or rights for a third State without its consent.” 
6. Article 98 Was Intended to Cover Agreement Between Party States and Non-Party States:

Article 98 could only have been intended by the drafters of the Rome Statue to cover agreements between party states and non-party states. The intent cannot have been to prevent states party to the Rome Statute from suffering from inconsistent obligations, because without Article 98, the Statute would supersede such agreements. Dapo Akande, The Jurisdiction of the International Criminal Curt Over Nationals of Non-Parties: Legal Basis and Limits, 1 J. Int'l Crim. Just. 618, 643 (2003). “It must therefore be concluded that Article 98 was designed with the position of non-parties in mind . . . given that Article 98(1) benefits only non-parties, the better view would seem to be that Article 98(2) must also be interpreted as applying only to agreements for the benefit of non-parties.”Id.
7. It Is a Well-Established Principle that UN Peacekeepers Shall Be Prosecuted By Their State of Nationality:
The UN Charter clearly states that “[t]he Organization shall enjoy in the territory of each of its Members such privileges and immunities as are necessary for the fulfillment of its purposes.” U.N. Charter, art. 105, para. 1. While UN peacekeeping missions often operate without a SOFA, it is well-established principle that should the need for investigation and prosecution arise, it will be conducted by the State of nationality of the peacekeeper. “The UN Model SOFA [FN55] provides in paragraph 47 for exclusive jurisdiction of troop-contributing states in respect of any criminal offences that may be committed by military members of their contingent.” Dieter Fleck, Are Foreign Military Personnel Exempt from International Criminal Jurisdiction Under Status of Forces Agreements?, 1 J. Int'l Crim. Just. 651, 667 (2003). Recent examples of international deployment in Kosovo and Afghanistan confirm this practice and there has never been a case of a receiving state exercising jurisdiction over peacekeepers on their territory. Id. at 667 -669. “[Peacekeepers’] exemption from jurisdiction of the receiving state is both common practice and a well-established principle.” Id. at 668. Moreover, the “core effects of state immunity, however, remain essential for the success of any peacekeeping operation. The ICC, as an institution designed to prevent impunity, should not be misunderstood as an impediment to peacekeeping.” Id.
C.
Resolution 1234 prevents the ICC from exercising jurisdiction.

1.  U.N. Security Council retains authority pursuant to Chapter VII of the U.N. Charter to enact Resolution 1234

Article 39 of the U.N. Charter grants the Security Council the authority to “determine the existence of any threat to the peace, breach of the peace, or act of aggression” and to determine what measures “shall be taken in accordance with Articles 41 and 42, to maintain or restore international peace and security.”  U.N. Charter, art. 39.  It is important to note that the “the Council's powers to decide which situations constitute a threat to international peace and security, as well as what kind of responsive measures should be taken to quell a threat, are almost plenary.”  Neha Jain, A Separate Law for Peacekeepers: The Clash Between the Security Council and the International Criminal Court, 16 Eur. J. Int'l L. 239 (2005).  This fact is highlighted by the drafting history of the UN Charter which demonstrates that attempts “to qualify the words 'maintenance of international peace and security' in Article 1, with the words 'in conformity with the principles of justice and international law’” were rejected.  Id.  “Such attempts failed due to apprehensions that such qualification would unduly limit the powers of the Council and prejudice effective action on its part.”  Id. (citing R.B. Russell, A History of the United Nations Charter 637 (1958)).

In the present case, the Security Council determined that two equally viable threats to the peace justified enactment of Resolution 1234.  Initially, the Security Council deemed verification of the cessation of hostilities, the establishment of a secure zone for civilians and refugees and the preparation for upcoming elections after four years of continuous fighting among numerous ethnic and political factions as a “threat to the peace” significant to justify action pursuant to Article 39.  Record, para. 1.  Secondly, the Security Council determined that the impending threat arising from the outright veto and cessation of a current peacekeeping operation similarly justified enactment of Resolution 1234, which created a legal obligation on States to observe the immunity of the protected forces.  Record, para. 3.  Pursuant to Article 98 of the ICC Treaty, the compliance of ICC parties with such obligations is entirely consistent with the Treaty.  Sean D. Murphy, Efforts to Obtain Immunity from ICC for U.S. Peace-Keepers, 96 Am. J. Int’l L. 706, 725-29 (2002).      


 “The U.N. Charter is silent on how to determine ‘a threat to the peace’—leaving this to the discretion of the Security Council.”  Knoops at 268.  As such, the Security Council acted well within the power granted by Article 39.  It is also important to note that Resolution 1234 does not establish absolute criminal impunity for those protected under its mandate.  The ICC is based on the principle of complimentarity, and the Court’s jurisdiction is only triggered when all states remain unwilling or unable to prosecute the accused.  As such, the claim that the jurisdictional bar created by Resolution 1234 establishes a de facto legitimization of impunity must fail.

2.  Numerous forms of immunity have already been recognized under the ICC.

When justifying the establishment of a similar Security Council resolution, U.S. Ambassador John Negroponte stated, “It builds on immunities that are already recognized in the UN system and reflected in [Status of Forces Agreements (SOFAs) and Status of Mission Agreements (SOMAs)].  Murphy at 726 (citation omitted).  Similarly, “primary jurisdiction of the contributing state in such cases has been provided in two of the most widely ratified Status-of-Forces Agreements (SOFA) signed between states - the NATO SOFA, and the Brussels Treaty Powers SOFA.”  Jain at 245.  The unchallenged recognition of such immunities weakens the claim that the Security Council’s enactment of Resolution 1234 was ultra vires.  Perhaps most devastating to the claims of the Prosecution is the fact that Article 124 of the Rome Statute permits states joining the ICC to reject the jurisdiction of the ICC with regard to war crimes committed by the state’s own nationals.  The fact that countries such as France have requested this immunity without reprisal suggests that claims of illegitimacy aimed at Resolution 1234 are unfounded.  Murphy at 727 n.12.
3.  Encouragement of participation in peacekeeping forces directly serves the primary purpose of the Security Council, the maintenance of international peace and security.  

“Even supporters of the ICC have conceded that some countries may hesitate to participate in future U.N. peacekeeping operations if their military personnel are at risk of criminal prosecution by the ICC.”  Murphy at 725; see also USUN Press Release No. 85(03), June 12, 2003 (echoing the need to protect peacekeepers in order to discharge the primary goal of the Security Council).  Similarly, the establishment of immunity directly responds to the request of Security Council Resolution 1353, which stresses “the need to ensure the safety and security of peacekeepers and other United Nations and associated personnel, including humanitarian personnel” in its call to strengthen co-operation with troop contributing countries.  S.C. Res. 1353, ¶ 7, U.N. Doc. S/RES/1353 (2001).  Likewise, the capacity to foster a relationship of mutual trust between the Security Council and troop-contributing countries would significantly deteriorate if the Security Council were to subject such troops to the political whims of international or foreign courts.  Id. ¶ 8.  The worry of troop-contributing nations regarding the politicization of courts derives from recent experience.  “We have already seen in other fora the potential for politically motivated criminal charges against national leaders and military officers, including over the recent Iraq hostilities.”  USUN Press Release.  There are no institutional checks on the power of the ICC, and “The ICC is vulnerable at each stage of any proceeding to politicization.”  Id.  Due to the fact that “peacekeeping personnel would be doing an injustice to their citizens if they subjected them to the uncertain laws and non-working justice delivery system of the host state,” the protections provided by Resolution 1234 are essential for the Security Council to effectively respond to threats to the peace.  Jain at 245.

4.  The legitimacy of Resolution 1234 is consistent with traditional principles of international law.
First, “The resolution is consistent with the fundamental principle of international law, the need for a state to consent if it is to be bound, is respected by exempting from ICC jurisdiction personnel and forces of states that are not parties to the Rome Statute.”  USUN Press Release.  “Nor does it . . . elevate an entire category of people above the law.  The ICC is not ‘the law’” for those states who have not consented to its jurisdiction.    Id.  

Second, “[T]he ICC . . . is in principle not empowered to judicially review Security Council decisions on the substance.”  Knoops at 293 (citation omitted).  “The jurisdiction of the Security Council is established by the Charter, not by the ICC Statute.”  Knoops at 273.  Therefore, any alleged determination that an action of the Security Council was ultra virus would have to be centered on an overstepping of the powers granted by Chapter VII of the U.N. Charter, not Article 16 of the Rome Statute.  However, as this type of review remains squarely beyond the judicial review of the ICC, Resolution 1234 continues to prevent the ICC from retaining jurisdiction over the controversy before the Court.
Finally, the Security Council expressed “the intention to renew the request in paragraph 1 under the same conditions each 1 July for further twelve-moth periods for as long as may be necessary.”  Record, para. 7(2).  The Record before the Court provides no indication that any member of the Security Council has even suggested that the “necessity” of the protection afforded by Resolution 1234 has weakened in intensity let alone disappeared altogether.  Record.  Therefore, given that the acts in question before the Court took place within the time period allotted by the resolution and the self-executing nature of the resolution provision, the ICC is prevented from exercising jurisdiction over the acts of the defendants before the Court.       
III.  ADMISSIBILITY
A.
The principle of complimentarity prevents the ICC from retaining jurisdiction.

“The ICC is based on the principle of complimentarity.”  Knoops at 296.  The principle of complimentarity ensures that “the Court shall determine that a case is inadmissible where: The case is being investigated or prosecuted by a State which has jurisdiction over it, unless the State is unwilling or unable genuinely to carry out the investigation or prosecution.” Rome Statute art. 17(1)(a).  The evidence on the Record suggests that there are numerous states that would be willing and able to exercise jurisdiction over the present case.  Although the Record states, “There were serious political and legal difficulties in finding a third country that was acceptable to ANVA and at the same time willing to try the captured soldiers,” these circumstances do not provide the ICC with jurisdiction.  Article 17 lists three factors that denote “unwillingness”: “shielding the person concerned from criminal responsibility,” “unjustified delay in the proceedings” and that “proceedings were not or are not being conducted independently or impartially.”  Rome Statute art. 17(2)(a)-(c).  Although ANVA may not find a particular country acceptable, the opinions of ANVA do not suffice as legal criteria to confer jurisdiction upon the ICC.  The ICC has an obligation to uphold the rule of law.  Thus, recognizing its own function as a court of last resort, the ICC upon receiving the defendants must impartially evaluate whether a state exists who is willing and able to accept jurisdiction regardless of the opinions of ANVA.  As the Court begins to hear its first cases, bending jurisdictional rules to enable the Court to hear more cases sets a dangerous precedent and raises questions about the impartiality and legitimacy of the institution.  
Finally, one may legitimately contend that ANVA itself could retain jurisdiction over the defendants.  Although they may defer jurisdiction due to the threat of military reprisals, an argument could be made that as a national liberation movement with territorial control over a portion of the nation and the apparent desire and capacity to hold a military tribunal, ANVA arguably carries all of the necessary institutional capacities of a State and may be capable of demonstrating that its judiciary is not in a state of “total or substantial collapse or unavailability.”  Rome Statute art. 17(3)  Likewise, the ANVA military tribunal would arguably be the most capable to obtain the “necessary evidence and testimony” to effectively carry out its proceedings.   
B.
The Victim’s Advocate does not represent a group with standing in front of the ICC.
Rule 85 of the ICC Rules of Procedure and Evidence (RPE) define the "victims" as "natural persons who have suffered harm as a result of the commission of any crime within the jurisdiction of the ICC".  The RPE further provide that "victims may include organizations or institutions that have sustained direct harm to any of their property, which is dedicated to religion, education, art or science or charitable purposes and to their historic monuments, hospitals and other places and objects for humanitarian purposes".  

Under this definition, ANVA cannot claim standing as a victim because it is neither a natural person, nor is there any evidence that it has sustained direct harm to any of its property dedicated to religion, education, art, etc.  Thus, the Victim’s Advocate claims that ANVA is a protected group cannot be substantiated, and an advocate for ANVA does not have a right to participate under Article 68(3) of the Rome Statute. 

C.
The Elements Required to Allege a Crime of Genocide are Not Present


In order to allege a crime of genocide, three elements must be shown: material elements of the crime as enumerated in Article 6 of the Rome Statute, mens rea of the alleged criminal, and identification of a group of victims (Fronza at 119).  The Defense believes no mens rea as required by the statute exists, and the actions of the Defendants cannot be considered a crime of genocide.


The definition of genocide in Article 6, in the same form since its appearance in the Convention for the Prevention and the Punishment of Genocide (Fronza at p.126), requires specific intent in the form of intent to “destroy, in whole or in part, a national, ethnical, racial, or religious group.”  The Defense contends that no such intent can be shown either descriptively or constructively.  The actions of the UNVINE peacekeepers were in direct line with their mandate to maintain order within Vineland.  Further, no evidence exists that any such group of victims was present in the theater of operations. Identification of a protected group comes from one of two methods: an objective and a subjective approach (Fronza 133).  Unjder the objective approach, it is necessary to find a fact of a group, “shaped in a social reality in a stable and permanent way.” Id.  No evidence of such a group exists in the present situation; though ANVA acts as an insurgent group, it appears to be a transient response to shifting political climes and had only existed for a short time.  Under the subjective approach, it is necessary to examine whether a group existed from the viewpoint of the “perpetrator.” It is not clear that any group identification could or would be made by soldiers working to fulfill their United Nations mandate as peacekeepers.  


Because these elements are not met, no crimes exist to be considered by the ICC under Article 6 of the Rome Statute. 

D.
Charges Cannot Be Brought Against the Defendants Under Article 8, Crimes Against Humanity


To establish a crime against humanity which would bring the Defendants under jurisdiction of the ICC, we must apply the threshold test of Article 7 and determine whether the acts in question were committed as part of a widespread or systematic attack directed against a civilian population, with knowledge of the attack.  A widespread attack is “understood as requiring large-scale action involving a substantial number of victims” while the term systematic was “understood as requiring a high degree of orchestration and methodical planning.” (Robinson at 152).  In this case, neither of these requirements are met.  The actions of the defendants were, individually, targeted responses based on and planned according to military intelligence reports, as any other operation would be. 


The second part of the threshold test, direction against a civilian population also fails to designate these actions as crimes under Article 7.   The pilots who bombed ANVA headquarters did so on the basis of military intelligence which had designated the bombing target as a nexus of violent uprising.  Their actions were based on a desire to maintain peace, and the target was believed to be an armed holdout.  The military police were also searching for armed insurgents (Record, para. 6) as a part of their UNVINE duties.  


Finally, the Defendants did not possess the requisite mens rea necessary to designate their actions as crimes under Article 7.  In order to find an individual guilty of a crime against humanity, they must have “at least awareness of the widespread and systematic attack to be found guilty.”  There exists no evidence in the record which would indicate that the soldiers were aware of such a systematic attack, even if one existed (we have shown, above, that there was no such attack).  Without the requisite knowledge, the defendants cannot be brought before the ICC under charges of crimes against humanity.
E.
Defendants Claim the Defense of Superior Orders


As a classic defense in international criminal law, based on the principle of nullum crimen sine lege, the defense of superior orders protects individuals from “unreasonable expectations with respect to knowledge of existing law.” (Knoops at p. 74)

Article 33(1) of the ICC Statute provides that the Defendants may be relieved of criminal responsibility if the following three conditions are met:

1) The person was under a legal obligation to obey orders of the Government or superior in question

2) The person did not know the order was unlawful

3) The order was not manifestly unlawful.

The pilots and military police officers who were engaged in their duty as UNVINE Peacekeepers were clearly under an obligation to follow orders issued by their superior officers, as demonstrated in the Record at paragraph 10.  It is also apparent from the record that the pilots were commanded to participate in a bombing operation which was intended to quell violence and so in line with their peacekeeping obligations.  Finally, since neither a crime of genocide nor crimes against humanity are implicated (see below for discussion), and the act cannot be shown to be so “outrageous as to be manifestly unlawful,” (Knoops at p. 74), the third part of the test also is met, and Defendants may claim the defense of superior orders.           
IV. PLEADING



The Court should dismiss the case for lack of jurisdiction based on the Article 98 Agreement and Resolution 1234.  In the alternative, the Court should dismiss the case for inadmissibility based on the principle of complimentarity.  Likewise, the Court should deny the standing of the group represented by the Victim’s Advocate and no reparations should be required of the defendants.  Additionally, the Court should dismiss the charges against the defendants because the Prosecution has not proven the elements of either the crime of genocide or crimes against humanity.  Finally, the defendants should be shielded from prosecution by the defense of superior orders.  Such a ruling will demonstrate that the ICC is both impartial and working fervently to enforce the rule of law.   
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