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STATEMENT OF JURISDICTION

Katonia and Ridgeland appeal the Pre-Trial Chamber’s erroneous finding of jurisdiction to hear complaints against the held Katonian and Ridgelandian troops.  This appeal is made according to Art. 18(4) of the Rome Statute in accordance with Art. 82(1).  Katonia and Ridgeland request that this appeal be heard on an expedited basis as set out in Art. 18.

Furthermore, Katonia and Ridgeland appear before the ICC only in a limited capacity to challenge the Court’s jurisdiction over them.  This appearance, in accordance with principles of Anglo-American law should not be construed as an acceptance of the ICC’s jurisdiction by Katonia or Ridgeland.  (Ins. Corp. of Ireland, Ltd. v. Compagnie Des Bauxite De Guinee.  1982  456 U.S. 694).  All substantive arguments made by Katonia and Ridgeland as to the merits of charges against their troops are only to be considered by the ICC should it find it has jurisdiction.  The arguments as to the merits are included here solely for efficiency and the Court’s convenience.  These substantive arguments as to the merits of the charges should not be construed as acceptance by the Defendants of the ICC’s jurisdiction.

QUESTIONS PRESENTED

I. Does the ICC have jurisdiction to hear charges and complaints against the Katonian and Ridgelandian troops when those troops are protected from such jurisdiction by Security Council Resolutions, bilateral agreements and norms of International Law?

II. Did the Katonian and Ridgelandian troops commit war crimes or crimes against humanity when there was no intent by any actor to commit crimes against civilian populations of, if there was, there was no organized campaign to do so?

III. Should the Katonian and Ridgelandian troops be released to their home countries because their arrest and detention are illegal because the international community flouted basic tenets of criminal procedure in acquiring the troops?

SUMMARY OF PLEADINGS

I. The ICC has no jurisdiction over the Katonian and Ridgelandian troops.

a. The Katonian and Ridgelandian troops are protected by virtue of Security Council Res. 1234.  The Res. was passed in accordance with International legal norms and should be upheld because it represents a policy of immunity necessary for the continuance of international peace keeping missions.  Furthermore the Res. is not subject to judicial review.  Any necessary checks and balances are provided by the Security Council veto process.  Additionally, the ICC is bound to comply with Res. because it is consistent with the procedures set forth in the Rome Statute nor was it a retroactive alteration of the Rome Statute.

b. The Katonian troops are protected through the web of bi-lateral Art. 98 agreements between Katonia and other sovereign states.  These agreements, especially the one between Katonia and Vineland mean that the ICC cannot proceed with investigations of the Katonian troops because their surrender to the court was orchestrated in violation of these argreements.  Also, the ICC may not determine the status of these treaties.  The matter must be referred to the ICJ.  Finally, this violation of Katonian sovereignty and treaty rights is only redressable through the release of the Katonian soldiers.

c. Lastly, because Katonia and Ridgeland are persistent objectors to the ICC’s jurisdiction they are immune from it.

II. The Katonian and Ridgelandian troops committed no war crimes or crimes against humanity.  The troops are not guilty because there was no campaign to commit crimes against civilians nor was there intent to do so by the Katonia or Ridgeland.

III. The illegal arrest and detainment of the soldiers means they should be freed.  The international community, by flaunting the procedural due process and liberty rights of the soldiers must be deterred from doing so again by freeing the troops held by the ICC.

STATEMENT OF FACTS

For four years the people of Vineland suffered as rebel groups from Vineland’s northern and southern regions sought to monopolize mineral resources and consolidate political power within their respective ethnic groups.  The conflict finally came to an end in September 2001 when the parties to the conflict signed a peace agreement which sought to create a democratic, coalition government in which the various ethnic groups would all share power and oil revenues.

In January 2002, the United Nations Security Council authorized a deployment by UNVINE of 500 military and 600 civilian personnel to aid Vineland in establishing its new government.  The task of this deployment was to verify the cessation of hostilities, set up a security zone for civilians and refugees, and make preparations for the forthcoming elections in the various regions.  The Security Council furthermore requested that the Secretary-General invite member States to contribute the necessary equipment and personnel to UNVINE to carry out the mandate.  As a result, member States Katonia and Ridgeland both committed and deployed soldiers and paratroopers to the UNVINE mission in Vineland.

In June 2002, an insurgent group from the northern region called “the ANVA” broke away from the coalition government when they became dissatisfied with the amount of representation they were to receive in the new government and the way in which oil revenues from the northern region were to be shared.

When this development was brought before the Security Council, the representative from Katonia, a permanent member, informed the Council that it would not participate in this or any other UN peacekeeping missions unless its soldiers were granted immunity from prosecution by the International Criminal Court (ICC).  Cognizant of the insufficient safeguards against such actions provided by the Rome Statute, Katonia feared that its soldiers would be subject to politically-motivated prosecutions.  Katonia then vetoed a draft renewing a UN peacekeeping mission to Bosnialand, agreeing to extend the deadline for 15 days pending further negotiation on whether the Council would immunize its soldiers from ICC jurisdiction.

On 1 July 2002, the Statute of the ICC entered into force, subject to limits on its jurisdiction as dictated by the Security Council and specific bi-lateral agreements.


On 10 July 2002, ten Katonian and fifteen Ridgeland members of the UNVINE peacekeeping force were killed in an attack outside Bridgetown in Vineland’s northern region.  In an attempt to stabilize and contain the volatile situation, Katonia and Ridgeland responded to the attack by sending 200 additional troops to Vineland.  They then engaged in a ten-day bombing raid against ANVA positions and supply depots.  NGO’s reported that a number of ANVA encampments were successfully destroyed.  Collateral damage to farmland and local infrastructure were a secondary result of this lawful attack.

Paratroopers from Katonia and Ridgeland then cordoned off the surrounding areas and conducted house-to-house raids.  After the cordon was removed, NGO’s monitoring the situation passed on hearsay reports that personal property had been taken during the raids.  Fifty men and twenty boys were detained during the house-to-house searches and placed in a secure facility.  Four of the detainees were exposed to extreme interrogation techniques, one of which later suffered a heart attack and died.

On 12 July 2002, the Security Council adopted resolution 1234, which granted Katonia the necessary immunity.  At the time this resolution was passed, many of states believed that Resolution 1234 was politically necessary if the Security Council was to fulfill its mandate under Chapter VII.

As part of its policy to prevent its soldiers from falling under ICC jurisdiction, Katonia also concluded bilateral immunity agreements, which it believed to be permissible under Article 98 of the Rome Statute, with nations in various regions of the world, including Vineland and Ridgeland, which provided that the parties concerned would not surrender Katonia’s soldiers to the ICC without Katonia’s consent.

On 20 July 2002, Katonia and Ridgeland acted on intelligence reports from the government of Vineland by ordering their paratroopers to bomb ANVA headquarters.  Human Rights Monitors (HRM), an NGO, reported two days later that the bombing had unintentionally destroyed three villages with resulting human casualties.

On the day of the bombing, three Katonia and two Ridgeland pilots who were captured by ANVA when their planes experienced engine trouble and were forced to land in a marsh.  A local police station was stormed by a mob of approximately 100 people and four Ridgeland military police were taken prisoner when several women claimed they had participated in the house-to-house raids and asserted that they had taken their husbands and sons.  These four individuals were later handed over to ANVA, joining the five pilots already in their custody.

Some members of ANVA insisted that the captives be executed immediately.  Persuaded by an NGO, ANVA leaders ultimately determined that their prisoners should be tried in a military tribunal.  This decision was met with threats of political and military reprisal from Katonia and Ridgeland if the captives were not released immediately.  

The Secretary-General sent his special representative (SRSG) to negotiate.  The SRSG proposed that either the captives be tried in a third state, mutually agreed upon by ANVA, Katonia, and Ridgeland, or they could be sent to be tried by the ICC in The Hague.  When a satisfactory third state could not be located, ANVA transferred the captive soldiers to the ICC at The Hague in October 2003, through the offices of the Secretary General.  Neither Katonia nor Ridgeland made any statement or announcement on the transfer and Vineland issued an official statement that it had no intention to exercise jurisdiction over the accused.

PLEADINGS

I. The ICC has no jurisdiction over the Katonian and Ridgelandian troops.

The ICC has no jurisdiction to hear charges or claims against the Katonian and Ridgelandian troops because they enjoy protection from the ICC through SC Res. 1234, Art. 89 agreements, and long standing tenants of international law.

A. Res. 1234 is in Accordance with and Justifiable under International Law.

In the UN system, each organ is empowered to define its own competence.  Expenses Case, 168; South West Africa, 170.  Further, the UN Charter confers upon UN organs the inherent authority they require to carry out their expressed functions.  Reparations Case, 322; Effect of Awards of Compensation Made by the United Nations Administrative Tribunal, 57; Legality of the Use by a State of Nuclear Weapons in Armed Conflict, 322-3.  The SC enjoys these self-executing inherent powers so that it can carry out its stated function of maintaining international peace and security. Namibia Case, (Ad.Op.), ICJ Rep., 1971, ¶110; UN Charter, TS 993, entered into force 24 October 1945, Art. 24(1).  As such, the SC has a wide swath of discretion to determine how it will carry out its obligations.  Lockerbie Case; Schweigman, 190; Herdegen,, 152; McPherson, http://www.asil.org/insights/insigh89.htm.  Critically, the SC may take whatever measures it feels are required to execute its mandate.  Namibia Case, ¶110; Lockerbie Case; Delbrück, 403; Schweigman, 301.  The International Court of Justice (or ICJ) has stated that when the SC acts in a manner that the SC deems is requisite to protect international peace and security, those actions enjoy a “presumption of legality.” Expenses Case, 168.  The passage of Res. 1234 was done by the SC to further the international peace and security by ensuring the continuation of existing and future peace keeping efforts.  Hence, Res. 1234 was a legal use of the SC’s power and it enjoys a strong presumption of legality.

State practice lends further evidence to the legality of SC 1234.  Believing itself the target of unwarranted political persecution, the United States of America (or US) has repeated pressured the SC to grant immunity to US troops from ICC prosecution.  SC Res: 1422, 1487, 1497.  The SC knew that it had to grant the immunity or the US would either veto further peace-keeping missions or simply kill them by not participating in the missions.  Since the international community is often either unable or unwilling to carry out peace-keeping missions without the substantial financial and manpower assistance of the US or other major powers, the SC passed Res. 1422.  The SC has repeated granted extensions on the resolution as well.  Id. 

Likewise the US successfully pressured the SC to grant peacekeeping soldiers immunity from prosecution before peacekeeping troops were authorized for operations in Liberia in 2003.  Though France vociferously opposed this immunity, it did not use its veto power, as the value of peacekeeping operations outweighed fears of limited immunity for peace keeper troops.  Prov. Verb. Record of the 4803rd SC Meeting, 3-7.  In the matter presently before the ICC, Katonia’s insistence on the passage of Res. 1234 was only further practice of an already established procedure designed to further international peace and security.

Res. 1234 is procedurally valid as well.  The UN Charter requires that, for a resolution to be binding upon all member states, the resolution must pass with nine affirmative votes with no vetoes cast by the permanent SC members.  UN Charter, Art. 27(3).  In the present case, Res. 1234 was adopted unanimously.  Pace ICC problem 2005 ¶7.  The fact that not only did the permanent members not veto Res. 1234, but they all voted in favor of it as well, thus demonstrating strong state support for the resolution.  Further, the SC, in passing Res. 1234, was ensuring the continued availability of Katonia as a crucial provider of funding and manpower for peacekeeping operations.  As such, the SC was acting in its capacity to protect international peace and security.  

Additionally, there is a potential further requirement to measure the validity of the Res. 1234.  International legal scholars often insist on the requirement that the SC determine the existence of a threat to international peace before exercising its Chapter VII powers.  Conforti, 173-4; Bailey and Daws, 271; Freudenshuß, 31; Frowein, 613.  Here, the SC has twenty paragraphs precede the actual grant of immunity.  These paragraphs stress different conflict related issues spanning from landmines and child soldiers to the importance of local police units in preventing international crisis.  Pace ICC problem RESOLUTION 1234.  If the SC saw no crisis, it would not have addressed the situation as a crisis by appending references to important international crisis curtailing treaties and resolutions.  Having duly established the crisis in Vinland as an international one, the SC has fullfiled the labeling requirement as well.
  

Validity can be inferred from the facts surrounding the passage of Res. 1234.  Validity is inferable because the resolution’s validity was not questioned at the time of its passage, as is standard state practice.  Prov. Verb. Record of the 4568th SC Meeting, 7,9; Prov. Verb. Record of the 4772nd SC Meeting, 15.  Validity is further assumed from the fact that the situation in Vinland was a threat to peace, as civil war and internal strife are prima facie threats to stability.  SC Res. 161; SC Res. 688; SC Res. 733; SC Res. 751; SC Res. 1497.  Finally, Res. 1234 was passed by the SC using its Chapter VII powers.  Such use implies the requisite threat.

Even though the troops were handed over to the ICC in October of 2003, more than a year after Res. 1234 was passed, it should be assumed that the Res. was extended because of the earlier ease with which the Res. passed the first time through the SC.  It does not follow that the SC would make such an abrupt change in policy and that change would not be recorded in the facts.  All such ambiguities must be resolved in favor of the Defense.

B. Res. 1234 is important for the successful functioning of international peace keeping forces and its jurisdictional elements enjoys both historical precedence and widespread state acceptance.

Because Vineland has stated that it will not exercise jurisdiction over the captured troops, Res. 1234 effectively grants Katonia and Ridgeland exclusive jurisdiction over their soldiers.  Indeed, “the grant of exclusive or primary jurisdiction to the state of nationality is considered important for the successful functioning of the force stated in another country.”  Jain, 245.  Besides being widely accepted such exclusive jurisdiction agreements are even commonplace in peace keeping situations.  The allied forces had such agreements worked out in the aftermath of WWII and they exist today in widely ratified Status-of-Forces Agreements (SOFA) between states, including the NATO SOFA and the Brussels Treaty Powers SOFA.  Ministere Public v. Triandifilou; Re Gilbert; Ministere Public v. Tsoukharis; Art. VIII(3)(a)(ii) of the Agreement between the Parties to the North Atlantic Treaty Regarding the Status of the their Forces; Art. 7 of the Agreement on the Status of Armed Forces of the Brussels Treaty Powers.  The fact that these treaties are so commonplace is evidence of extensive state practice and acceptance.

C. Res. 1234 is not Subject to Judicial Review

The actions of the SC are not reviewable by any court.  There is no existing mechanism for judicial review. Expenses Case, 168; Lockerbie Case.  International courts beyond the ICC have found they lack the jurisdiction to review SC actions.  Namibia Case, ¶89.  Critically, even amongst those who have argued that the International Court of Justice (commonly known as The World Court) has the ability to review SC decisions, limit that review power to those situations where the SC has imputed legal responsibility.  Bowett, 14.    This is not the situation presently before the court.  

The SC is also unreviewable due to its structure established the UN Charter.  The SC is inherently unreviewable because of its wide-ranging ability to identify threats to peace and to determine appropriate responses.  Prosecutor v. Tadic, ¶54; Prosecutor v. Kanyabahi, ¶20; Lockerbie Case, 9, 176; Lamb, 375.  Anything the SC chooses to do in furtherance of its mission is legal because those actions will have survived an internal review.   Any action must survive the internal checks and balances system created through the need to build a coalition of votes to authorize SC action and to survive the threat of veto held by the five permanent powers.  UN Charter, Chapter VII.  Res. 1234 successfully navigated these checks and balances.  

D. The ICC is Bound to Comply with Res. 1234.

In order to protect international peace and security, the decisions of the SC are binding on states.   Namibia Case, ¶116; Schweigman, 49; Delbrück, 413; UN Charter, Art. 25.  The extent to which the SC resolutions are binding depends on the wording of the resolution itself.   Namibia Case, ¶114.  In Res. 1234, the SC acted in compliance with its Chapter VII powers and took great pains to mention all the conceivable horrors and costs of conflict and only then laid out the immunity provisions designed to prevent further international conflict. Pace ICC problem 2005 Res. 1234.  The SC council so valued the prevention and end of conflict that it unanimously adopted the grant of immunity.  The strength of the policy arguments used and resolution’s unanimous approval by the SC bind the world community to carry respect the immunity it imparts.  

Further, the ICC is bound by Res.1234 because the resolution conforms to Art. 16 of the Rome Statute.  Article 16 regulates the form of the communication that the Security Council is to employ to in its communications with the ICC.  Here the Security Council has complied with the requirement of Art. 16 by stating Res. 1234 in the form of a “request.”  Res. 1234 is procedurally valid.

Additionally, parties to international treaties must comply with treaty obligations in good faith.  This includes compliance with UN Charter created obligations; including submission to SC resolutions.  Since Res. 1234 forbids the ICC to commence hearings or investigations concerning protected troops, the ICC would be acting counter to the SC and thus counter to peace and security.  Further, the ICC would be compounding the disobedience by the Secretary General’s office to the SC, exhibited when it transferred protected soldiers to the ICC for trial.  The ICC is bound to uphold Res. 1234 because a court by its very nature, should not act counter to established law.  As such, the ICC must respect Res. 1234 and find it lacks the jurisdiction to try the soldiers.

E. Res. 1234 was not an illegal retroactive alteration of the Rome statute.  

Res. 1234 neither retroactively nor illegally altered the Rome Statute.  The Prosecution will claim that because some members of the international community “believed … that the resolution modified article 16 of the Rome statute [and] was inconsistent with the Statute,” and therefore Res. 1234 is unenforceable.  The Prosecution will look to Art. 121 of the Statute which dictates the general amendment process.  This view ignores the ability of Art. 16 to specifically limit the jurisdiction of the court through the dictates of the Security Council.  This mechanism was crucial to the passage of the ICC.
In the initial draft of the International Law Commission’s proposal, the ICC was given a status subordinate to the Security Council by providing that a prosecution arising from a situation dealt with by the security council could not be initiated unless authored by the Council.  Art. 23(3) of the 1994 ILC Draft states in part: ‘[no prosecution may be commenced under this Statute arising from a situation which is being dealt with by the Security Council as a threat to or a breach of the peace or an act of aggression under Chapter VII of the Charter, unless the Security Council otherwise decides.’ See Draft Statute for an International Criminal Court Prepared by the International Law Commission, in Report of the International Law Commission on the Work of its Forty-Sixth Session., 84.  However, this formulation was opposed because it impinged on the ability of the Court to act independently.  Yee, 150.  A compromise was suggested by Singapore, dictating that “no prosecution or investigation” could be commenced by the ICC in the event of a “direction” to this effect issued by the Security Council.  Singapore’s proposal read: ‘[n]o investigation or prosecution may be commenced or proceeded with under this Statute where the Security Council has acting under Chapter VII of the Charter of the United Nations, given a direction to that effect.’  Bergsmo and Pejic, ¶4.  The Singapore compromise, allowing this explicit manipulation of the ICC statute by the Security Council was critical to the passage of the Rome Statute.  In part, the Court owes its existence to this amendment process.

F. Obligations imposed by Security Council Resolutions trump obligations emanating from the Rome Statute.

Finally, while the Prosecution and the Victim’s Advocate may argue that obligations under the ICC statute conflict with Res. 1234, however, any such conflicts must be resolved in favor of upholding obligations incurred under SC resolutions.  UN Charter, Art. 30(1).  Critically, obligations arising under SC resolutions preempt all other commitments.   Lockerbie Case, 126; Bernhardt, 1120; Franck, 521.  Hence, obligations stemming from Res. 1234 are binding on the ICC through its membership in the world community.  

G. The Katonian troops are protected by through the web of bi-lateral agreements between Katonia enjoys with other states.

According to Art. 98 of the Rome Statute binds the ICC to not act upon a request for surrender or assistance if such request requires a nation to “act inconsistently with their obligations under international agreements pursuant to which the consent of Sending State is required to surrender a person of that State to the Court, unless the Court can first obtain the cooperation of the sending state for the giving of the consent for the surrender.”  Art. 98 of the Rome Statute.  Because Katonia and Vineland have signed an Art. 98 agreement, the movement of Katonia’s soldiers outside of Vineland, sans Katonia’s consent is a violation of Art. 98.  This violation requires the ICC’s dismissal of charges.


1. State Sovereignty must be protected through observance of Art. 98 agreements.

The Art. 98 agreement between Katonia and Vineland means that Katonia’s soldiers should never have left Vineland en route to the ICC.  The Prosecution may argue that since it was ANVA members who turned the troops over to the Special Representative of the Secretary General, that the State of Vineland never violated its Art. 98 obligations.  This argument is fallacious because ANVA is a part of the government of Vineland: it enjoyed government oil revenues political representation in the Vineland legislature.  Additionally, even if ANVA is not viewed as a governmental actor, the government of Vineland had an obligation under the doctrine of pacta sunt servanda to ensure that its Art. 98 obligations were not breached.  If the ICC finds jurisdiction over the soldiers in light of these agreements, it will only be legitimizing Vineland’s breach of its Art. 98 responsibilities.  The ICC should not compound this crime by finding it has jurisdiction.

2. Any ambiguity regarding the interpretation of the Art. 98 treaty between Katonia and Ridgeland must be resolved by the International Court of Justice acting in its role of arbiter of questions of international law and treaty interpretation.

Since the facts are unclear regarding the handover of the soldiers from Vineland soil to the Special Representative, the exact implications of the Art. 98 treaties are unclear.  As these matters are determinative for the ICC’s determination of the scope of its own jurisdiction, the matter must be settled by the ICJ acting in its role as arbiter of international disagreements over treaty matters.  The ICC must suspend all proceedings in this matter until the Art. 98 matter has been settled.

The ICJ is a court designed to make such findings and is thus best suited to the task.  Additionally, the ICC is a criminal court, not designed to determine matters of treaty law beyond readings of the Rome Statute.  Since the Art. 98 agreement between Katonia and Vineland is outside of the Rome Statute and exists as a bi-lateral treaty between two sovereign nations, it must be interpreted by the ICJ.

H. Katonia and Ridgeland are persistent objectors to the Rome Statute and are thus excluded from the ICC’s jurisdiction.

States may object to the formation of international as it takes place around them.  Anglo Norwegian Fisheries Case, 131; North Sea Continental Shelf Case, 26-7; Asylum Case, 277-8.  By persistently objecting to the formation of certain rules and norms, those states cannot be bound by them out of issues of fairness and failure to issue consent to submission to those rules either through affirmative adoption by treaty or by acquiescence.  Id.  Katonia and Ridgeland are such objectors. 

Katonia sought out article 98 agreements, “Consistent with its policy to prevent its soldiers from falling under ICC jurisdictions.”  Pace ICC problem 2005 ¶ 9. Katonia’s acted on its policy.  Further, Katonia and Ridgeland are known to be objectors to the ICC’s jurisdictional regime by virtue of the fact that they sought and obtained Res. 1234.  Such actions are unmistakable communications by Katonia and Ridgeland that they object to the ICC’s jurisdiction.  Their present denial of the ICC’s jurisdiction over their nationals is only further proof of persistent practice.  The ICC should not impose its jurisdiction on sovereign states that have consistently rejected it.

II. The Katonian and Ridgelandian troops did not commit war crimes under International Law.

For the Prosecutor to make a prima facie case against the Katonian and Ridgelandian troops four elements must be proven.  While the evidence for all four elements is weak, the Defense must only successfully contend one of the elements in order to win an acquittal.

First, the Rome Statute requires commission of the crimes as part of a “wide spread or systematic attack.”  Carter, International Law, 1098.  It will be argued that the ten day bombing campaign against ANVA facilities was a systematic attack.  This is true.  However, it will also be claimed that the attack was directed against the civilian population.  This is not true.  There was no direct intent to harm or damage the civilian population or its facilities.  This is simply a secondary effect.

Second, the attack must be against a “civilian population.”  Id.  The Prosecutor might argue the effect of the attacks or the extreme interrogation techniques was to damage the civilian population.  However, the intent of the Katonian and Ridgelandian soldiers was to make headway against the ANVA movement, not to target civilians.  Direct evidence was that women were not relocated, only those portions of the population most likely to be either ANVA members or active supporters.  

Third, the crime must be committed “with knowledge of the attack [directed against any civilian population].”  Id.  Scienter is clearly a material element of the offense, 

“For not only must the Prosecutor [and/or Victims’ Rights Advocate] demonstrate that the defendant committed the criminal act (such as murder or extermination) in the context of an attack on a civilian population, but also that the defendant must personally have known about the larger context in which the attack was occurring.” Id. 
Here the facts are silent regarding any ‘larger context for a coordinated attack specifically on the civilian population.  Indeed, the only ‘larger context’ involved the coordinated efforts to neutralize ANVA’s military capability.  Any ambiguity regarding knowledge must be resolved in favor of the defendant.

Finally, the attack must involve “a course of conduct involving the multiple commission of acts … against any civilian population pursuant to or in furtherance of a State or organizational policy to commit such attack.”  Id.  Further, “There does appear to be a ‘State action’ requirement.”  Id.  Here there was no coordinated repeated effort to target civilian populations in any way.  Additionally, there is no showing of direct state action.  While the actions might be imputable to the state under theories of respondeat superior, many of the actions (such as the supposed theft of civilian valuables) occurred outside of the scope of the soldiers’ employment.

Critically, there was never the intent to commit crimes of war or crimes against humanity.  Nor was there knowledge by the individual actors of a state sponsored campaign to target the civilian population.  There was no knowledge of the campaign because there was no campaign.  The Katonian and Ridgelandian soldiers should be acquitted.

III. The fifteen Katonia and Ridgeland troops should be immediately released to their home states and compensated for harms suffered due to their unlawful arrest and detention at the hands of ANVA, the Office of the Secretary General and the ICC.

Katonia and Ridgeland demand immediate release of their citizens and compensation for their soldiers who suffered unlawful arrest and detention at the hands of ANVA, the Office of the Special Representative of the Secretary General and of the ICC.  Under Art. 85(1) of the Rome Statute, “Anyone who has been the victim of unlawful arrest shall have an enforceable right to compensation.”  Because Katonia, Ridgeland, and Vineland never authorized the surrender of the troops and because the SRSG and the ICC failed to follow the prescriptions set out by the Rome Statute for the proper arrest of the troops, their arrest was an illegal violation of the troops innate human rights to liberty and due process before law.  In addition to their immediate freedom the ICC should grant them an enforceable right to compensation.

Art. 87, 89 and 91 of the Rome Statute govern the arrest of suspected war criminals.  These articles contemplate the existence of an arrest warrant that follows the rules of procedure and evidence.  The facts currently before the court do not mention an arrest warrant.  Instead the office of the Secretary General has simply transferred the captive soldiers to the ICC, thus undermining the rule of law.

Art. 89 of the Rome Statute specifies how captives are to be transported.  It dictates that a complicated set of permissions must be granted before suspects can be moved through sovereign territory.  Again the facts are silent regarding whether or not the Office of the Secretary General or state parties to the ICC properly executed these critical requirements.  This critical ambiguity must be resolved in favor of the captive soldiers, whose personal freedoms have already been undermined.  

Further the Prosecution has not articulated substantively or procedurally that the arrest of the soldiers constitutes exigent circumstances that would allow for provisional arrest.  Art. 92 of the Rome Statute states that “In urgent cases, the Court may the request provisional arrest of the person sought…”  However the Court made no such request.  Art. 92 is thus not available on procedural grounds.  

Further, the Prosecution cannot substantively prove exigency because the facts do not support it.  Nowhere in the facts is it proven that the soldiers will be refugees from justice.  Katonia and Ridgeland have, through Res. 1234, shown that they would exercise jurisdiction over their own citizens and ensure appropriate proceedings.  Here, the only reason the ICC happens to have physical custody is because the Office of the Secretary General sought to appease ANVA by compounding the original illegal arrest of the troops.

Justice demands that this appalling lack of respect for criminal procedure be resolved through the release of the soldiers and through the finding of illegal arrest and detainment.  Only these remedies will deter such violations of the rule of law by the international community in the future.

� The crisis is a substantial one as well, because it is oil related.  As oil prices continue to reach to an all time high, and as the local press had reported that the initial attacks were committed by international oil companies, the crisis is substantially an international conflict as well.  








