IN THE

INTERNATIONAL CRIMINAL COURT

Prosecutor

v.

Soldier Nationals of Katonia and Ridgeland

MEMORIAL FOR DEFENDANTS

Counsel for Defendants

TABLE OF CONTENTS

TABLE OF AUTHORITIES………………………………………………………………..…iii

STATEMENT OF THE FACTS………………………………………………………………..1

SUMMARY OF THE ARGUMENT…………………………………………………………...4

ARGUMENT……………………………………………………………………………………..4

I. The International Criminal Court May Not Exercise Jurisdiction Over the Accused ………………………………………………………………………………4

A. The ICC Does Not Have Jurisdiction Over the Accused………………………4

B. Investigating and Prosecuting the Accused in the ICC Violates the UN Resolution and the Rome Statute…………………………………………….....6

II. Defendants’ Conduct Has Not Violated Any Section of the Rome Statute and accordingly, All Charges Against Them Should Be Dismissed…………………...7

A. Defendants Cannot Be Held Criminally Responsible For the War 

Crime of Attacks Against Civilians as it is Defined in the Rome Statute……7

B. Defendants Cannot Be Held Criminally Responsible For the Crime 

Against Humanity of Imprisonment or Other Severe Deprivation of 

Physical Liberty as it is Defined in the Rome Statute……………………….10

CONCLUSION…………………………………………………………………………..……..11

TABLE OF AUTHORITIES

International Court of Justice Cases
Case Concerning the Gabcikovo-Nagymaros Project, (Hungary v. Slovakia), 

1997 I.C.J. 3 (1997)………………………………………………………………………………7

Norwegian Loans, 1957 I.C.J. Reports 9 (1957)…………………………………….……………5

International Criminal Tribunal for the Former Yugoslavia

Prosecutor v. Kordic and Cerkez, Case No. IT-95-14/2-A.  Judgment of 17 

December 2004.  ICTY Appeals Chamber (“Kordic”)………………………………..…..…10-11

Treaties and Documents Accompanying Treaties

The Rome Statute of the International Criminal Court (2002) (the “Rome Statute”)……...….1-11

Vienna Convention on the Law of Treaties (1969) (the “Vienna Convention”)……………..…4-7

Convention (IV) relative to the Protection of Civilian Persons in Time of War. 

Geneva (“Geneva Convention IV”) (1949)………………………………………………..…..7-10
United Nations Preparatory Commission for the International Criminal Court, U.N. Doc. 2000/L.1/Rev.1/Add.1, at Rule 9.19. ………………………………………………………….….6

STATEMENT OF THE FACTS

Civil War in Vineland

The nation of Vineland suffered through four years of devastating civil war between the central government and three ethnic groups that were seeking independence.  (R. ¶ 1.)  In September 2001, the Vineland government and the three ethnic groups finally signed a peace agreement.  (R. ¶ 1.)  The warring parties agreed to form a democratic government, with each ethnic group participating and sharing power.  (R. ¶ 1.)  To support this new government, the United Nations Security Council (the “Security Council”) authorized UNVINE to deploy 500 military personnel and 600 civilian personnel to Vineland to verify cessation of the hostilities, to set up a security zone for civilians and refugees, and to make preparations for the forthcoming elections in the various regions.  (R. ¶ 1.)  

The Secretary-General of the United Nations (the “U.N.”) invited member States to contribute additional forces and equipment necessary to carry out this mission.  (R. ¶ 1.)  The nations of Katonia and Ridgeland accepted this invitation, deploying soldiers and paratroopers to the UNVINE mission.  (R. ¶ 1.)  However, the peace agreement failed when ANVA, an insurgent group from the northern region of Vineland, broke away from the newly formed government in June 2002.  (R. ¶ 1.)   ANVA was dissatisfied over the number of ANVA seats in the new government, as well as its oil revenue shares from oil deposits in its region.  (R. ¶ 2.)

Creation of the ICC


On 1 July 2002, the Statute of the ICC (the “Rome Statute”) entered into force between the States Parties to the Statute and empowered the Court to prosecute and punish persons who committed genocide, war crimes, or crimes against humanity in the territory of States Parties where the competent national courts are either “unwilling” or “not available” to exercise their jurisdiction.  (R. ¶ 4.)  Vineland is one of more than 85 Parties to the Rome Statute.  (R. ¶ 4.) Katonia, fearing that others would use the ICC for political reasons to investigate or prosecute its soldiers, opposed the creation of the ICC and sought to prevent the prosecution of its soldiers.  (See R. ¶ 3.)  

Retaliatory Attacks on a Civilian Population by Katonia and Ridgeland Soldiers

On 10 July 2002, unidentified groups in the Vineland northern region attacked UNVINE peacekeeping forces stationed outside Bridgetown.  (R. ¶ 5.)  Ten Katonia soldiers and fifteen Ridgeland paratroopers were killed.  (R. ¶ 5.)  In response to the attack, Katonia and Ridgeland decided to send an additional 200 paratroopers to assist their soldiers, and launched a retaliatory ten-day aerial bombing of the general area of the attacks.  (R. ¶ 6.)  The bombing campaign successfully destroyed several ANVA training camps and killed many insurgents.  (R. ¶ 6.)  

Sine the bombing was aimed at the general area of the attacks, some non-military targets were damaged, farmland, crops, and livestock. (R. ¶ 6.)  The 200 additional paratroopers on the ground cordoned off the area of the attacks to conduct house-to-house searches, detaining approximately 50 men and 20 boys.  (R. ¶ 6.)  The detainees were taken to a detention compound where they were observed in order to determine if any of them were insurgents.  (R. ¶ 6.)  On 20 July 2002, acting on Vineland intelligence reports, Katonia and Ridgeland ordered their paratroopers to bomb ANVA headquarters.  (R. ¶ 10.)  

The Attempt to Grant Immunity to Katonia Soldiers From Prosecution in the ICC


Amidst carrying out the UNVINE peacekeeping operations in the northern region of Vineland, the Security Council unanimously adopted Resolution 1234 (the “Resolution”) on 12 July 2002.  (R. ¶7.)  The Resolution gives a twelve-month exemption from ICC prosecution to Vineland peacekeepers taking part in UN peacekeeping operations.  (R. ¶ 7.)  In the Resolution, the Security Council:

Requests consistent with the provisions of article 16 of the Rome Statute that 

the ICC, if a case arises involving current or former officials or personnel from 

a contributing State not a Party to the Rome Statute over acts or omissions relating 

to a United Nations established or authorized operation, shall for a twelve-month 

period staring 1 July 2002 not commence or proceed with investigation or prosecution 

of any such case, unless the Security Council decide otherwise.”  Res. 1234 (2002).  

Katonia was prepared to veto all future peacekeeping operations if its soldiers were not granted immunity from the ICC. (R. ¶ 8.)  


In addition to pushing through the Resolution, Katonia concluded “Article 98 agreements” with nations in various regions of the world, including Vineland and Ridgeland.  (R. ¶ 9.)  In these bilateral agreements, the parties agreed not to surrender Katonia’s soldiers to the ICC without Katonia’s consent.  (R. ¶ 9.)

Capture of Katonia and Ridgeland Soldiers and Attempts to Hold Them Responsible for Crimes Committed During the Reprisal Campaign


On 20 July 2002, the day of the ANVA headquarters bombing, ANVA captured three Katonia and two Ridgeland pilots whose planes had encountered engine trouble and landed in a nearby marsh.  (R. ¶ 11.)  ANVA believed that these pilots engaged in the bombing missions that resulted in civilian fatalities.  (R. ¶ 11.)  Additionally, after the bombing ended, civilians in the targeted area stormed a local police station, where four Ridgeland military police were stationed as trainers and consultants to the local police force.  (R. ¶ 11.)  Several women claimed they recognized the military police officers as the soldiers that had taken their husbands and sons.  (R. ¶ 11.)  As a result, the civilians took the policemen prisoner.  (R. ¶ 11a.)  The soldiers were later handed over to the ANVA insurgents that were already holding the five pilots.  (R. ¶ 11b.)


Some ANVA members wanted to execute the captured police officers and military officers immediately. (R. ¶ 12.)  However, the Secretary-General of the U.N. stepped in to de-escalate the situation and sent his special representative to negotiate with ANVA.  (R. ¶12.)  The solution reached was to try the individuals either in a neutral third country or at the ICC.  (R. ¶ 12.) Katonia and Ridgeland threatened retaliatory military action if the captives were not immediately released.  (R. ¶ 12.)  Because of the serious political and legal difficulties in finding a suitable third country to try the soldiers, ANVA, under continuing threat of immediate military reprisals by Katonia and Ridgeland, agreed to surrender the soldiers to the ICC.  (R. ¶ 12.) Katonia and Ridgeland did not comment on the surrender.  (R. ¶ 12.)  Vineland issued an official statement that it did not intend to exercise jurisdiction over the accused.  (R. ¶ 12.)

SUMMARY OF THE ARGUMENT

The ICC should not exercise jurisdiction over the accused defendants, as it would effectively defeat the credibility of the ICC and the UN, devastating the stability of the international order.  Exercising jurisdiction over the accused violates the Rome Statute, the Article 98 Agreement entered into between Katonia and Vineland, as well as the United Nations Security Council Resolution 1234.   

Furthermore, the Prosecution is unable to establish that Defendants conduct satisfies all necessary elements of the charged crimes under the Rome Statute and therefore all charges should be dismissed.

ARGUMENT

I. The International Criminal Court May Not Exercise Jurisdiction Over the Accused.

Permitting the International Criminal Court (the “ICC” or Court”) to exercise jurisdiction over the accused defeats the credibility of the ICC and the U.N., devastating the stability of the international order.  Exercising jurisdiction over the accused violates 1) the Rome Statute, 2) the Article 98 Agreement entered into between Katonia and Vineland, and 3) the United Nations Security Council Resolution 1234.   

The ICC Does Not Have Jurisdiction Over the Accused.

The Rome Statute emphasizes that ICC jurisdiction is complementary to national criminal jurisdiction.  See Rome Statute, art. 12(2)(a), Preamble.  Thus, in order for the ICC to hear a case, the case 1) must not currently be under investigation or prosecution by any state having jurisdiction over the accused, and 2) there must not be any state, with competent national courts and having jurisdiction over the accused, that is willing or able to carry out an investigation and prosecution.  See Rome Statute, art. 1, 17 (emphasis added).


Surrendering the accused to the ICC runs contrary to Vineland’s treaty obligations.  Vineland is obligated to put forth a good faith effort to make a good faith effort to “refrain from acts which would defeat [its] object and purpose.” Vienna Convention on The Law of Treaties (the “Vienna Convention”), art. 18, 26; see also Norwegian Loans, 1957 I.C.J. Reports 9, 53.  Additionally, “every treaty in force is binding upon the parties to it and must be performed by them in good faith.” Id. at art. 26

Accordingly, “every treaty in force is binding upon the parties to it” and is binding “upon each party in respect of its entire territory.”  Vienna Convention, art. 26, 29.  A “violation of a provision essential to the accomplishment of the object or purpose of the treaty” by a state party to the treaty constitutes a material breach of that treaty. Id. at art. 60(3).  

Vineland and Katonia, which is not a state party to the Rome Statute, entered into an Article 98 Agreement.  These agreements are intended to prevent the Court from:

proceed[ing] with a request for surrender which would require the requested state to act inconsistently with its obligations under international agreements pursuant to which the consent of a sending State is required to surrender a person of that State to the Court. Rome Statute, art. 98(2). 

Vineland and Katonia’s Agreement provides that “persons of one party present in the territory of the other shall not, absent expressed consent of the first Party…be surrendered or transferred by any means to the International Criminal Court for any purpose.” Agreement, art. 2.  In the Agreement, Katonia expressed its intention to investigate and prosecute crimes within the jurisdiction of the ICC.  See Agreement.  

Vineland is bound to adhere first and foremost to its commitments under the Agreement because when treaties set forth potentially conflicting obligations,  “the parties to the later treaty do not include all the parties to the earlier one…the treaty to which both states are parties “governs their mutual rights and obligations.” Vienna Convention, art. 30(4)(b).  

In interpreting the role of Article 98 Agreements, Article 98 of the Rome Statute should be interpreted “in good faith in accordance with the ordinary meaning to be given to the terms of the treaty in their context and in the light of its object and purpose.” Vienna Convention, art. 31(1) (emphasis added). 

Thus, Article 98 must necessarily be interpreted in light of objective of the Rome Statue to prevent impunity by assuring that crimes are properly investigated and prosecuted.  In fact, the provisions of the Agreement are entirely consistent with the purpose of the Rome Statute because Katonia “expressed its intention to investigate and prosecute where appropriate acts within the jurisdiction” of the ICC. See Agreement.  If Vineland were to return the accused to Katonia in accordance with the Agreement, the purpose of the ICC would naturally be fulfilled because if appropriate, Katonia would properly investigate and prosecute the crimes.

By remaining silent on the issue, Katonia is simply adhering to its already existing responsibility to investigate and if necessary, prosecute any alleged crimes committed by its accused nationals.  The case is thus inadmissible at the ICC under Article 17 because Katonia is willing and available to investigate the alleged crimes.  Accordingly, Katonia, rather than the ICC, should investigate and prosecute its accused nationals for their alleged crimes.  Permitting the ICC to exercise jurisdiction defeats the purposes of both the Agreement and the Rome Statute, which in turn effectively destroys the credibility of the ICC and the international order.  

Investigating and Prosecuting the Accused in the ICC Violates the UN Resolution and the Rome Statute.

Proceeding with an investigation or prosecution of the accused in the ICC violates the U.N. Resolution, as well as Article 16 of the Rome Statute (“Article 16”).  The U.N. Resolution, which is consistent with Article 16, provides that the ICC may not proceed with an investigation or prosecution for a period of twelve months “over acts or omissions relating to a United Nations established or authorized operation.”  See Resolution, at ¶ 21; Rome Statute, art. 16 (emphasis added).  Article 16 of the Rome Statute vests the power in the Security Council to request the Court not to commence or proceed with an investigation or prosecution of any action taken under Chapter VII of the Charter of the United Nations.  Rome Statute, art. 16.

The accused were involved in the UNVINE peacekeeping operation when they were captured by ANVA. In January 2002, the U.N. authorized the UNVINE peacekeeping operation in Vineland consisting of deploying 500 military personnel and 600 civilian personnel to “verify cessation of hostilities, to set up a security zone for civilians and refugees, and to make preparations for the forthcoming elections in the various regions.” (R. ¶ 1.)  Katonia and Ridgeland deployed soldiers and paratroopers to assist with the Operation. (R. ¶ 1.)

On 10 July 2002, unidentified armed insurgents attacked the UNVINE peacekeeping operations in which Katonia and Ridgeland soldiers were involved. (R. ¶ 5.)  These insurgents killed 10 Katonia soldiers and 15 Ridgeland paratroopers. (R. ¶ 5.)  Katonia and Ridgeland thereafter sent an additional 200 paratroopers in furtherance of the peacekeeping operation. (R. ¶ 6.)  Katonia and Ridgeland also launched a retaliatory attack on the general area of the insurgent attacks. (R. ¶ 6.)  The house-to-house searches conducted (R. ¶ 6.) and the 20 July 2002 bombing (R. ¶ 10) were for the sole purpose of finding insurgents and destroying ANVA headquarters in order to bring peace to the area to support the UNVINE operation.  

Since the military actions for which the accused are being tried directly related to the UNVINE operation, exercising jurisdiction over the accused will violate both the U.N. Resolution and Article 16 of the Rome Statute.  This will destroy the credibility of both the U.N. and the ICC, creating instability in the international order because Katonia may not continue to participate in the UNVINE operation, nor will it participate in future U.N. peacekeeping operations. (R. ¶ 4.)  Exercising jurisdiction thus sets a precedent wherein Katonia and other states will likely refuse to participate in U.N. peacekeeping operations for fear that their soldiers will be subjected to ICC jurisdiction for actions undertaken in relation to a U.N. operation, regardless of the existence of an Article 16 request.

Accordingly, exercising jurisdiction over the accused defeats the credibility of the ICC and the U.N. Security Council, devastating the stability of the international order.  Katonia and Ridgeland should exercise jurisdiction over their accused nationals in accordance with the complementarity principle of the ICC, the provisions of the Agreeement, and the Resolution.

II. Defendants’ Conduct Has Not Violated Any Section of the Rome Statute and accordingly, All Charges Against Them Should Be Dismissed.

The Prosecution is unable to establish that Defendants conduct satisfies all necessary elements of the charged crimes under the Rome Statute and therefore all charges should be dismissed.  The bombing campaigns were actions taken in self-defense aimed at legitimate targets, including ANVA headquarters, because the nature of an insurgency campaign blurs the lines between truly civilian and truly military targets.  Furthermore, the detention of suspected insurgents is absolutely necessary to ensure the security of peacekeeping forces attempting to quell the civil unrest in Vineland.  The rooting out of the ANVA fighters in the northern region is vital to any future peace and prosperity for all civilians in Vineland.

A. Defendants Cannot Be Held Criminally Responsible For the War Crime of Attacks Against Civilians as it is Defined in the Rome Statute.

The nations of Katonia and Ridgeland launched a bombing campaign against the ANVA dominated and controlled northern area of Vineland only after its peacekeeping forces were attacked by insurgents.  These attacks killed 25 paratroopers who had been sent to Vineland to aid in the reconciliation of a nation devastated by civil war.  The peacekeepers were charged with ensuring the continuing existence of a fragile peace that if sustained would save the lives of many Vineland citizens.  It is more than probable that ANVA insurgents carried out the attacks against the peacekeepers given the high level of control that the insurgent group exercises over the northern region of Vineland.  However, given the nature of an insurgency campaign, it is extremely difficult for uniformed forces to the conflict to distinguish the blurry division between combatants and civilians.

The Rome Statute defines the war crime of attacking civilians in two separate subsections, Articles 8(2)(b)(i) and 8(2)(e)(i).  Pursuant to Article 9, the Court has promulgated an “Elements of Crimes” addendum to the statute to assist in the interpretation of Articles 6, 7, and 8.  The addendum provides five elements to define the crime of attacking civilians with four of those elements being common to both Articles 8(2)(b)(i) and 8(2)(e)(i).  The common elements include:

1. The perpetrator directed an attack.

2. The object of the attack was a civilian population as such or individual civilians not taking direct part in hostilities.

3. The perpetrator intended the civilian population as such or individual civilians not taking part in hostilities to be the object of the attack.

5.    The perpetrator was aware of factual circumstances that established the existence of an 
armed conflict.

See Elements of Crimes, Arts. 8(2)(b)(i), 8(2)(e)(i).  Element 4 is the only difference between the two definitions.  In Article 8(2)(b)(i) element 4 provides that the “conduct took place in the context of and was associated with an international armed conflict.  Elements of Crimes, Article 8(2)(b)(i).  In subsection (e)(i), element 4 dictates that the “conduct took place in the context of and was associated with an armed conflict not of an international character”.  Accordingly, the crime of attacking civilians applies uniformly regardless of whether the conflict was of an international character or not.


Defendants do not contest the satisfaction of elements 1 and 5.  They did participate in an attack during an armed conflict.  However, Defendants cannot be criminally liable for attacking civilians because their conduct does not satisfy elements 2 and 3 as established by the Rome Statute.


The civilian population was not the object of Defendants attack against the ANVA insurgency.  The aim of the attack was ANVA fighters and military capability.  The nature of insurgency however dictates that insurgents often live with and among civilian populations and do not clearly demarcate themselves as combatants.  In fact, insurgents work to hide among the civilians and take every effort to make themselves indistinguishable from the civilian population.  This makes it a military necessity for forces fighting the insurgency to attack areas that are civilian in nature but have a dual use as an operational base of insurgent activities.  It is the activities of the insurgents themselves that make this tactic necessary and therefore it is the insurgents who are responsible for the resulting civilian casualties.  The Geneva Conventions assume that combatants will adhere to the required means of identifying themselves as combatants.  These international mandates which are meant to protect civilians should not be allowed as an effective shield against waging any campaign against insurgent forces because that result defeats the ultimate purpose to protecting civilians from the ravages of warfare.  Because these attacks were not aimed at civilians as a mean of forcing the surrender of an enemy force, but were in fact aimed at elements of the enemy force itself, element 2 of the crime is not satisfied and the charge must be dismissed.

Furthermore, element 3 of the crime of attacking civilians has also not been satisfied.  Defendants did not intend civilians to be the object of the attack and therefore the charges should be dismissed.  Article 30 of the Rome Statute states that, “Unless otherwise provided, a person shall be criminally responsible and liable for punishment for a crime within the jurisdiction of the Court only if the material elements are committed with intent and knowledge”.  Art. 30(1).  The article then defines intent as when a person means to engage in the conduct and when that person means to cause that consequence or is aware that it will occur in the ordinary course of events.  Art. 30(2).  The knowledge requirement is satisfied when the defendant is aware that a “circumstance exists or a consequence will occur in the ordinary course of events”.  Art. 30(3).  

Some bombings that resulted in civilian casualties were aimed at ANVA headquarters, and it was a failure equipment or a mistake of fact as to the identity of targets, not the intention of the Defendants that these bombs caused civilian casualties.  Article 32 of the Rome Statute provides that, “a mistake of fact shall be a ground for excluding criminal responsibility only if it negates the mental element required by the crime”.  Here the any mistake made by defendants by bombing what based on intelligence reports they reasonably suspected was ANVA headquarters negates the intent element required by the crime.  Furthermore, while Defendants may have known that some civilian suffering would result from their reprisal campaign, there were no further steps they could have taken to alleviate the suffering while still effectively combating the insurgency to prevent future attacks against peacekeepers.  Since Defendants lack the requisite mental element that the commission of the crime requires, the charge must be dismissed.

B. Defendants Cannot Be Held Criminally Responsible For the Crime Against Humanity of Imprisonment or Other Severe Deprivation of Physical Liberty as it is Defined in the Rome Statute.

Defendant military police officers participated in a plan designed to identify and bring to justice insurgents who were contributing to further conflict in Vineland and future attacks against the peacekeepers entrusted with bringing peace to the region.  The detainment of individuals suspected of contributing to the insurgency is necessary to stem future attacks and to ensure the security of the region for the peacekeeping forces and citizens throughout the whole of Vineland.  Therefore, all charges related to the crime against humanity of imprisonment or other severe deprivation of physical liberty should be dropped.

Article 7(1)(e) criminalizes as a crime against humanity imprisonment or other severe deprivation of physical liberty.  The Elements of Crimes addendum characterizes the crime as one with five elements:

1. The perpetrator imprisoned one or more persons or otherwise severely deprived one or more persons of physical liberty.

2. The gravity of the conduct was such that it was in violation of fundamental rules of international law.

3. The perpetrator was aware of the factual circumstances that established the gravity of the conduct.

4. The conduct was committed as part of a widespread or systematic attack directed against a civilian population.

5. The perpetrator knew that the conduct was part of or intended the conduct to be part of a widespread or systematic attack directed against a civilian population.

Defendants that they did imprison one or more persons or otherwise severely deprived one or more persons of physical liberty, therefore element 1 is satisfied.  Defendants do however contest the satisfaction of all other required elements to the crime.  As stated above elements 4 and 5 cannot be satisfied because the attack was not directed against a civilian population but against an enemy insurgent force rooted amongst civilians.  


Defendant’s conduct did not constitute a violation of fundamental rules of international law.  International law provides that “the confinement of civilians during armed conflict may be permissible in limited cases, but will be unlawful if the detaining party does not comply with the provisions of Article 42 of the Geneva Convention IV”.  Kordic, para. 69.  Article 42 provides that, “the internment or placing in assigned residence of protected persons may be ordered only if the security of the Detaining Power makes it absolutely necessary”.  Further, Article 43 of the Geneva Convention IV provides that “Any person who has been interned or placed in assigned residence shall be entitled to have such action reconsidered as soon as possible by an appropriate court or administrative board designated by the Detaining Power for that purpose.”  International Courts have interpreted articles 42 and 43 to provide that although an initial detainment may be lawful, the internment “clearly becomes unlawful if the detaining party does not respect the basic procedural rights of the detained persons and does not establish a appropriate court or administrative board as prescribed in Article 43 of Geneva Convention IV.”  Kordic, para. 70


Defendants maintain that not only was the initial detainment of certain civilians lawful, but also that they have not yet failed to provide procedural safeguards as required by international law.  The ordered detainment of only 70 individuals was “absolutely necessary” to the security of the peacekeeping forces in order to prevent future attacks.  Because the insurgents are not readily distinguishable from civilians, the Defendants were justified in holding suspected combatants to determine if they did indeed pose a threat to the peacekeeping forces.  There is no other effective means of rooting out insurgents who camouflage themselves among innocents.  These wolves in sheep’s clothing have taken advantage of rules of conflict designed to protect civilians and use them to attack peacekeepers and disrupt efforts to bring peace, which is the ultimate goal for all civilians.  Furthermore, the observation of the detainees to determine if they were insurgents, indicates the intent to distinguish those posing no threat to peacekeepers and set them free.  This determination is exactly what the Geneva Convention requires.  The Convention allows for an administrative review of the status of detainees and this is the exact procedure being followed in the detention camp.


Because elements 2 and 3 are clearly not satisfied, Defendants cannot be held criminally liable for the crime against humanity of imprisonment or other severe deprivation of physical liberty and all charges against them should be dropped.

CONCLUSION

For the foregoing reasons, the ICC should not exercise jurisdiction over the accused defendants.  Further, defendants cannot be held criminally liable for the war crime of attacks against civilians, or  for the crime against humanity of imprisonment or other severe deprivation of physical liberty.
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