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STATEMENT OF JURISDICTION


This matter has been properly been referred to the Court by a State party in accordance with Article 14 of the Rome Statute and the crimes charged fall within the categories of crimes within the Court’s jurisdiction as enumerated in Article 5 of the Rome Statute.  The Office of the Prosecutor therefore requests the this Court exercise jurisdiction over the accused in accordance with Article 12(2)(a) of the Statute.

QUESTIONS PRESENTED

A. Does the matter before the Court meet the jurisdictional and admissibility requirements of the Rome Statute?
B. Must the Court comply with the Security Council’s request for a deferral under Resolution 1234?
C. Does the bilateral non-surrender agreement concluded between Katonia and Vineland bar the Court from proceeding against the accused?
D. Have the accused committed acts which rise to the level of war crimes, as defined in the Rome Statute?
SUMMARY OF PLEADINGS

A. The matter before the Court concerns acts that constitute war crimes, therefore falling within the Court’s subject-matter jurisdiction.  Furthermore, the temporal requirement is met, as the acts were committed after the Rome Statute came into force.  The Court need not address the sensitive question of whether ANVA has formed a new state, as they have implicitly recognized the jurisdiction of the Court by surrendering the accused to the ICC thereby succeeding to the Statute in the event they’ve formed a new state.  The OTP recommends that they be viewed as part of the government of Vineland, as it has not declared its independence, nor has Vineland made any indication that it ANVA has seceded.  The surrender of the accused therefore should be considered a valid one, performed by a state party.  The principle of complementarity is satisfied, as the government of Vineland affirmatively asserted its unwillingness to try the accused and ANVA could not proceed against the accused, as they would have faced military reprisal.  The governments of Ridgeland and Katonia were objectively unable to obtain physical possession of their nationals to try them in their own national forums and have not indicated a desire to do so in the two years since they were surrendered to the ICC.  The ICC is therefore fulfilling its mandate as a forum of last resort.

B. The Court is not required to honor the request from the Security Council under Resolution 1234 and should proceed in trying the accused.  The Rome Statute gives the Court the power to review all disputes with respect to its judicial functions; this includes actions taken pursuant to Article 16.  The Security Council has implicitly acknowledged the Court’s power of review by citing Article 16 as its basis of authority.  The resolution is intended to give perpetual immunity to an entire class of individuals, which contravenes the object and purpose of the Rome Statute, which is to prevent impunity from the most serious violations of humanitarian law.  To the degree that the resolution creates inequality before the law, it violates customary international law.  The resolution furthermore contravenes the intent of the drafters of Article 16, as evidenced in its draft history and statements made subsequently by delegates involved in negotiating its provisions.  The Court should therefore decline to honor the request and furthermore implement a policy in which the Security Council must state explicitly the threat to international peace and security posed by an ICC investigation or trial.  Such a requirement is consistent with the Security Council’s established practices.
C. The bilateral non-surrender agreement between Vineland and Katonia should not impede the Court in proceeding against the accused nationals of Katonia.  To the degree that the agreement cites Article 98 of the Rome Statute as its basis of authority, it has no bearing on this trial, as Article 98 creates an obligation on the Court not to proceed with a request for surrender and, in this instance, the accused have been surrendered pursuant to a request by the Secretary General.  The agreement creates obligations on the states party to it not to surrender the nationals of the other to the ICC.  It creates no obligation on the Court.  Whether Vineland has breached its contractual obligations is not for this Court to decide and should not prevent the Court from proceeding with this trial.  The statement contained in the agreement in which Katonia preemptively declares its intention to investigate and try any of its nationals accused of crimes within the Court’s jurisdiction is a nullity.  Such intent must be expressed with specificity to acts already committed.  Furthermore, even if such intent is expressed, the Court still has the power to evaluate its sincerity.  The bilateral non-surrender agreement should therefore be no bar to this Court proceeding with the trial of the accused.
D. The acts committed by the accused constitute war crimes, as defined in Article 8 of the Rome Statute.  The accused were involved in the unlawful detention and torture of four nationals of Vineland.  Furthermore, there is substantial evidence that they appropriated property from civilians in Vineland.  The pilots which have been captured were involved in the bombardment of several villages which were not military objectives.  As a result, hundreds of civilians were killed and much of the surrounding countryside was severely and wantonly damaged.  The accused should be found guilty of these crimes and sentenced according to the provisions of the Rome Statute.  Furthermore, the victims should be compensated for the harm which they’ve suffered, as provided in the Statute.
STATEMENT OF FACTS

For four years the people of Vineland suffered as three ethnic groups from Vineland’s northern and southern regions sought to obtain independence from its central government.  The conflict finally came to an end in September 2001 when the parties to the conflict signed a peace agreement which sought to create a democratic, coalition government in which the various ethnic groups would all share power.

In January 2002, the United Nations Security Council authorized a deployment by UNVINE of 500 military and 600 civilian personnel to aid Vineland in establishing its new government.  The task of this deployment was to verify the cessation of hostilities, set up a security zone for civilians and refugees, and make preparations for the forthcoming elections in the various regions.  The Security Council furthermore requested that the Secretary-General invite member States to contribute the necessary equipment and personnel to UNVINE to carry out the mandate.  As a result, member States Katonia and Ridgeland both committed and deployed soldiers and paratroopers to the UNVINE mission in Vineland.

In June 2002, an insurgent group from the northern region called “the ANVA” broke away from the coalition government when they became dissatisfied with the amount of representation they were to receive in the new government and the way in which oil revenues from the northern region were to be shared.

When this development was brought before the Security Council, the representative from Katonia, a permanent member, informed the Council that it would not participate in this or any other UN peacekeeping missions unless its soldiers were granted immunity from prosecution by the International Criminal Court (ICC).  Despite the safeguards against such actions provided by the Rome Statute, Katonia feared that its soldiers would be subject to politically-motivated prosecutions.  Katonia then vetoed a draft renewing a UN peacekeeping mission to Bosnialand, agreeing to extend the deadline for 15 days pending further negotiation on whether the Council would immunize its soldiers from ICC jurisdiction.

On 1 July 2002, the Statute of the ICC entered into force, thereby giving the ICC jurisdiction as a court of last resort over the most serious violations of international humanitarian and human rights law:  genocide, war crimes, and crimes against humanity.


On 10 July 2002, ten Katonian and fifteen Ridgeland members of the UNVINE peacekeeping force were killed in an attack outside Bridgetown in Vineland’s northern region.  The identity of the perpetrators was never determined.  However, newspapers in neighboring countries reported that the attack had been sponsored by “foreign oil companies interested in keeping the UN peacekeepers out of the region.”


Instead of allowing the Vineland authorities or UNVINE to conduct an investigation of the attack or conducting an investigation of their own, Katonia and Ridgeland responded to the attack by sending 200 additional troops to Vineland which were not sanctioned by the Security Council as part of the peacekeeping mission.  They then engaged in a ten-day bombing raid in the general area of the attacks, ruining thousands of acres of farmland and destroying large quantities of farmland and livestock.  Several reputable NGO’s which were monitoring the situation reported that a number of ANVA encampments had also been destroyed, killing many of their inhabitants.  After the bombing raids had ceased, the roadsides and fields in the area were littered with numerous unexploded bombs.

Paratroopers from Katonia and Ridgeland also cordoned off the surrounding areas and conducted house-to-house raids.  After the cordon was removed, NGO’s monitoring the situation received numerous reports that their personal property had been taken during the raids.  Fifty men and twenty boys were also detained during the house-to-house searches and placed in a detention compound, though there is no indication that they were charged with any crime.  Four of the detainees were tortured in an isolated area of the compound, away from civilian witnesses, one of which later suffered a heart attack and died.

On 12 July 2002, the Security Council adopted resolution 1234, the operative part of which reads as follows:

The Security Council
“Acting under Chapter VII of the Charter of the United Nations,

1. Requests consistent with the provisions of article 16 of the Rome Statute that the ICC, if a case arises involving current or former officials or personnel from a contributing State not a Party to the Rome Statute over acts or omissions relating to a United Nations established or authorized operation shall for a twelve-month period starting 1 July 2002 not commence or proceed with investigation or prosecution of any such case, unless the Security Council decide otherwise;

2. Expresses the intention to renew the request in paragraph 1 under the same conditions each July for further twelve-month periods for as long as may be necessary.”

At the time this resolution was passed, over 60 states had ratified the Rome Statute.  Many of these states believed that Resolution 1234 modified article 16 and was therefore inconsistent with the Statute.  Katonia, however, had already vetoed one peacekeeping resolution and was prepared to continue to do likewise with all such future resolutions until they received the concession that it desired.  Resolution 1234 was therefore seen as a political necessity to preserve the Security Council’s ability to carry out its mandate under Chapter VII.

As part of its policy to prevent its soldiers from falling under ICC jurisdiction, Katonia also concluded bilateral immunity agreements, which it believed to be permissible under Article 98 of the Rome Statute, with nations in various regions of the world, including Vineland and Ridgeland, which provided that the parties concerned would not surrender Katonia’s soldiers to the ICC without Katonia’s consent.

On 20 July 2002, Katonia and Ridgeland acted on intelligence reports from the government of Vineland by ordering their paratroopers to bomb ANVA headquarters.  Human Rights Monitors (HRM), an NGO, reported two days later that the bombing had actually destroyed three villages, killing 300 civilians including women and children and seriously injuring 550 more.

On the day of the bombing, three Katonia and two Ridgeland pilots who were suspected as having participated in the bombing which resulted in civilian fatalities were captured by ANVA when their planes experienced engine trouble and were forced to land in a marsh.  A local police station was stormed by a mob of approximately 100 people and four Ridgeland military police were taken prisoner when several women recognized them as having taken part in the house-to-house raids and claimed that they had taken their husbands and sons.  These four individuals were later handed over to ANVA, joining the five pilots already in their custody.

While some members of ANVA insisted that the captives be executed immediately, ANVA leaders ultimately determined that they should be tried for the crimes that they allegedly committed in a military tribunal.  This decision was met with threats of military reprisal from Katonia and Ridgeland if the captives were not released immediately.  

The Secretary-General sent his special representative (SRSG) to deescalate the situation.  The SRSG proposed that either the captives be tried in a third state, mutually agreed upon by ANVA, Katonia, and Ridgeland, or they could be sent to be tried by the ICC in The Hague.  When a satisfactory third state could not be located, ANVA decided to surrender the accused to the ICC at The Hague in October 2003, through the offices of the Secretary General.  Neither Katonia nor Ridgeland has made any statement or announcement on the surrender and Vineland issued an official statement that it had no intention to exercise jurisdiction over the accused.

PLEADINGS

E. THE EXERCISE OF JURISDICTION OVER THE ACCUSED IS CONSISTENT WITH THE JURISDICTIONAL AND ADMISSIBILITY REQUIREMENTS OF THE ROME STATUTE.

Because the matter before the Court so requires, the Office of the Prosecutor (OTP) hereby requests in accordance with Article 19(3) that the Court make a ruling regarding questions of both jurisdiction and admissibility.  Rome Statute, Art. 19(3).  Rule 58 of the Court’s Rules of Procedure and Evidence requires as a matter of course that the Court resolve issues of jurisdiction before reaching issues of admissibility.  ICC Rules, r. 58.  The OTP will therefore address each of these issues in turn.

A1. The matter before the Court is within its jurisdiction, as provided by the Rome Statute.  

The ICC is a body which has been created by treaty.  As such its jurisdiction is strictly limited to the crimes enumerated in its constitutive instrument, the Rome Statute of the International Criminal Court (Rome Statute).  Article 5 of the Statute provides an exhaustive list of the categories of crimes which fall within the ICC’s jurisdiction:  genocide, crimes against humanity, war crimes and the crime of aggression. Rome Statute, Article 5(a), (b), (c), (d).  Other categories of crimes not found in this article are not within this Court’s jurisdiction.  See Rome Statute, Article 22(1).

The Court’s ability to try crimes falling within one of these four categories is not unqualified, however.  The Court only has jurisdiction over these offenses in certain circumstances.  First, the crimes must have been committed after the Rome Statute entered into force on 1 July 2002.  Rome Statute, Art. 11(1).  Second, the offense must have either occurred on the territory of a State Party to the treaty, been perpetrated by a national of a State Party, Rome Statute, Art. 12(2)(a), or the matter must be referred to the Court by the U.N. Security Council acting under its Chapter VII authority.  Rome Statute, Art. 13(b).
The OTP has charged the accused with war crimes, as defined in the Court’s Rules of Procedure and Evidence, thereby satisfying the requirements of Article 5(c) of the Rome Statute.  Furthermore, the requirements of Article 11(1) are satisfied, as the crimes occurred entirely within the month of July 2002.  Rome Statute, Art. 11(1).  At the time the crimes were committed, Vineland was a State Party to the Rome Statute and the crimes were committed wholly within the territory of Vineland, thereby satisfying Article 12(2)(a) of the Statute and satisfying the preconditions for the Court’s exercise of jurisdiction.

A2. The exercise of jurisdiction over the accused is consistent with the requirements of Article 17 and the principle of complementarity.

The jurisdiction of this Court is also subject to the principle of complementarity which dictates that the ICC be complementary to domestic jurisdiction and defer to national forums whenever possible.  Rome Statute, Preamble ¶ 10, Article 1.  Where the principle of complementarity is not satisfied, the case is inadmissible before this Court.  This principle has been codified in Article 17 of the Rome Statute.  Article 17(1) lists exhaustively the circumstances in which an exercise of jurisdiction by this Court would violate the principle of complementarity, thereby rendering the case inadmissible before the ICC.  See Rome Statute, Art. 17(1).
Because Vineland has indicated unequivocally that it does not intend to prosecute the accused this matter falls within the ambit of Article 17(1)(b).  Whereas normally this would render the case inadmissible before the Court, Article 17(1)(b) also provides an exception where a matter is again admissible before the Court where the decision resulted from “the unwillingness or inability of the State to genuinely prosecute.”  Rome Statute, Art. 17(1)(b).
The guidelines for making a finding that a national judicial system is unable to try a particular case are found in Article 17(3) of the Statute.  Article 17(3) specifically mentions instances where a there has been a total or substantial collapse of the system or where the system is unavailable, a list which is reflective but not exhaustive.  In fact, Article 17(3) gives the Court considerable latitude, allowing it to make a finding of inability where it is “otherwise unable to try the accused.”  Rome Statute, Art. 17(3).  Furthermore, the language of this article does not limit the Court’s ability to make such a finding with respect to States parties.  Where the conduct in question has allegedly been committed by a national of a Non-party State and the Court’s exercise jurisdiction is based on Article 12(2)(a), the Court language of the Statute allows the Court to make a determination that such a state is unable to try the accused in order to satisfy the principle of complementarity.

In the present case, in order to satisfy the principle of complementarity, the Court must make an individual determination of unwillingness or inability on the part of three separate judicial systems:  Vineland, Ridgeland and Katonia.  In order for this matter to satisfy the principle of complementarity and thereby be admissible before this Court, each of these States must be either unwilling or unable to try the accused.

(h) The national judicial system of Vineland is unable to try the accused, consistent with Article 17(3) of the Rome Statute.
With respect to Vineland, the Court must determine what status it will accord ANVA, who surrendered the accused to the Court.  ANVA can either be viewed as having seceded from Vineland and formed an independent state, or it can be viewed as part of Vineland’s coalition government.  This is an important determination because, in the absence of a referral by the Security Council, a Non-party state which has not expressly accepted the jurisdiction of the ICC does not have standing to refer an individual to the ICC for prosecution. [Rome Statute, Art. 12(3)]  The OTP posits, however, that regardless of whether the Court regards ANVA as an independent state or a part of Vineland’s coalition government, the surrender of the accused is nonetheless valid.

(i) If ANVA has formed a new state, they should be regarded as a state party to the Rome Statute, having implicitly recognized the jurisdiction of the Court.

In the event that the Court determines that ANVA has seceded from Vineland and created an entirely new state, the question inevitably arises as to whether the newly-created state must bear the same treaty obligations and privileges that it was subject to as a part of Vineland; specifically, in this case, the Court must determine if such a state would automatically become a state party to the Rome Statute.  While the Court will undoubtedly need to develop a comprehensive policy on state succession in the future, the present case can be resolved very simply.  Even if ANVA has created a new state, it has impliedly succeeded to the Rome Statute by acknowledging the Court’s jurisdiction in surrendering the accused to the Court.  ANVA therefore should be considered a state party until such a time as it might withdraw from the Statute in conformity with Article 127.  Such a policy is consistent with the Restatement (Third) of the Foreign Relations Law of the United States, Section 210 (3), Restatement § 210(3), and with a report on the subject by the International Law Commission.  I.L.C. Rpt. at 260.

(j) The Court should consider ANVA a part of the government of Vineland.

A more prudent course of action, however, and consequently the one that the OTP recommends, is to proceed as if ANVA were a part of the government of Vineland.  While ANVA has expressed its dissatisfaction with the coalition government, it has neither expressly withdrawn from it nor has it declared its independence.  Furthermore, Vineland has not indicated that it views ANVA as having seceded.  In the absence of any such indication by either party, the OTP posits that the Court can view the surrender of the accused to the Court as a valid action in accordance with the Statute by the government of Vineland, without addressing the more sensitive question of state succession.

(k) The requirements of Article 17 are satisfied with respect to Vineland, as ANVA could not proceed against the accused in the face of imminent military reprisal by Katonia and Ridgeland.

With this assumption, the requirements of Article 17 with respect to Vineland are satisfied quite easily.  Vineland has made an affirmative declaration that it has no intention to prosecute the accused.  Under Article 17(1)(b),  a matter is inadmissible only if a State with jurisdiction over it has made such a decision pursuant to an investigation which it has initiated.  Rome Statute, Art. 17(1)(b).  There is no evidence that Vineland has conducted any such investigation.  Alternatively, 17(1)(b) also allows the Court to admit a case where the decision not to prosecute results from an “unwillingness . . . to genuinely prosecute.”  Rome Statute, Art. 17(1)(b).  To that end, the OTP urges the Court to take judicial notice of the fact that, since the accused were taken into custody by ANVA, both Katonia and Ridgeland have consistently threatened military reprisals.  Whereas ANVA originally intended to try the accused in its own military tribunal, it surrendered the accused as a means of avoiding an imminent armed attack.  It is self-evident that a fair and impartial trial can hardly be conducted in a war zone.  Therefore, even if there had been an investigation, the ANVA tribunal is clearly “otherwise unable to carry out its proceedings.”  Rome Statute, Article 17(3).

(l) Finding Vineland’s national judicial system unable to try the accused is consistent with its policy of serving as a forum of last resort.

This Court clearly has a policy interest in declaring Vineland unable to try the accused.  The language and legislative history of the Statute clearly focus on instances where the national judicial system has broken down or has been corrupted.  See generally Rome Statute, Art. 17(1), (2).  However, even the most flawless judicial system cannot function when threatened with superior military might.  In such instances, the ICC would play an essential function as a forum of last resort.

(m) The national judicial systems of Katonia and Ridgeland were objectively unable to proceed against the accused.

Ridgeland and Katonia present a different issue with respect to complementarity.  Neither Ridgeland nor Katonia had physical possession of its nationals at the time they were surrendered to the ICC.  Furthermore, ANVA, who had possession of the accused, was adamant in its unwillingness to surrender them to either state.  It should be noted that, in the two years since the accused were surrendered to the ICC, neither Ridgeland nor Katonia has made any indication that they intend to try the accused in the event that they’re returned to their custody.  However, regardless of whether Ridgeland or Katonia were competent or willing to try the accused, they were manifestly unable to obtain physical possession of their nationals to conduct such a trial.  Each of their national judicial systems was therefore clearly “otherwise unable to carry out its proceedings.”  Rome Statute, Article 17(3).
(n) Functioning as a forum of compromise is an essential function of this Court and is consistent with the Rome Statute and the Purposes and Principles of the Charter of the United Nations.

This Court again has a policy interest in setting such a precedent.  Though it was not necessarily envisioned as such, it must embrace its role as a compromise solution in certain situations.  In this instance, there was an imminent threat of military action and a compromise solution was absolutely necessary to keep the peace.  When no mutually acceptable third state could be found, the ICC became the only viable solution.  

The ICC does not, by any means, violate the principle of complementarity by assuming such a role.  The preamble of the Rome Statute expressly reaffirms the Purposes and Principles of the Charter of the United Nations, Rome Statute, Preambular ¶ 7, specifically the condemnation of the threat and use of force; this principle is echoed in Article 2 of the Relationship Agreement between the U.N. and the ICC which states that the two bodies will respect each other’s mandates.  UN/ICC Agreement, Art. 2.  Therefore, in a case such as this, where a failure by this Court to try an accused is substantially certain to result in a breach of peace and security, an exercise of jurisdiction by the ICC is not only advisable but essential.  The Court should therefore find that this matter is both within its jurisdiction and admissible in accordance with Article 17.

F. RESOLUTION 1234 IS AN IMPROPER USE OF ARTICLE 16 OF THE ROME STATUTE AND SHOULD NOT BAR THIS COURT FROM PROCEEDING AGAINST THE ACCUSED.

The Court must also decide what effect to give the request by the Security Council in its Resolution 1234 not to proceed with an investigation or prosecution arising from a “United Nations established or authorized operation” for a period of twelve months, beginning 1 July 2002.  Res. 1234, ¶ 21.  Because the matter before the Court occurred entirely within the month of July 2002, if the request has been renewed each year by the Security Council and is still in effect at present and, if the Court were to honor the request, no trial of the accused would occur any sooner than July 2006 in the absence of a renewal by the Security Council.

The OTP is strongly opposed to honoring the Security Council’s request.  Resolution 1234 is an action which is clearly outside the scope of Article 16 and one which defeats the object and purpose of the Rome Statute.

B1. The ICC is the appropriate body to review Security Council requests made pursuant to Article 16.

Deciding whether to honor the Security Council’s request is quite clearly within the purview of the ICC’s authority.  By citing Article 16 of the Rome Statute as the basis of authority for its request [Res. 1234, ¶ 21], the Security Council has implicitly recognized that its action must conform to the Rome Statute.  Article 119(1) states that “any disputes concerning the judicial functions of the Court shall be settled by the decision of the Court,”  Rome Statute, Article 119(1) thereby making this Court the appropriate body to review whether a resolution passed pursuant to Article 16 conforms with its provisions.

(a) This Court should apply Articles 31 and 32 of the Vienna Convention on the Law of Treaties as the standard of review for Resolution 1234.
The OTP acknowledges that a decision by this Court pertaining to a resolution by the Security Council is a very sensitive matter.  While the Security Council was arguably acting well outside the purview of its authority under the Charter in passing Resolution 1234, defining the scope of the Security Council’s powers is not part of this Court’s mandate.  The ICC’s decision of whether or not to give effect to the request contained in Resolution 1234 should be strictly limited to the issue of whether the request is consistent with the provisions of Article 16.  Articles 31 and 32 of the Vienna Convention on the Law of Treaties (VCLT) are its which govern treaty interpretation and are generally recognized as reflecting customary international law. Libyan Arab, ¶ 41.  That these provisions should be used as the definitive guidelines for interpreting the constitutive instruments of international organizations has been advanced by the International Court of Justice, Nuclear Weapons, ¶ 19, and should therefore be the standard which guides this Court in accordance with Article 21(1)(b) of the Statute.  Rome Statute, Art. 21(1)(b).
B2.   The request by the Security Council contained in Resolution 1234 defeats the object and purpose of the Rome Statute.

VCLT Article 31(1) states, that a treaty shall be interpreted “in good faith in accordance with the ordinary meaning to be given to the terms of the treaty in their context and in the light of its object and purpose.”  VCLT, Art. 31(1).  Article 32 adds that supplementary means of interpretation, including the preparatory work of the treaty and the circumstances of its conclusion can be used to confirm the meaning resulting from the application of Article 31.  VCLT, Art. 32.  They can furthermore be used to resolve instances where the application of Article 31 “leaves the meaning ambiguous or obscure” or “leads to a result which is manifestly absurd or unreasonable.”  Id.
The OTP posits that, for purposes of interpreting the Statute, the object and purpose of the Rome Statute is the avoidance of impunity.  Article 16 requires that a request by the Security Council must be made pursuant to resolution passed under its Chapter VII powers.  Rome Statute, Art. 16. Chapter VII actions by the Security Council are taken specifically to maintain international peace and security.  U.N. Charter, Art. 39.  The present request by the Security Council seeks to prevent any prosecution of an entire class of individuals, i.e. those involved in peacekeeping operations.  Furthermore, it implies that the Security Council intends to renew its request in perpetuity, rendering these individuals permanently immune from prosecution.  Res. 1234, ¶¶ 22, 23.
(c) Honoring the Security Council’s request would require this Court to act in a manner that is inconsistent with its mandate and with international law.

Honoring the Security Council’s request would require several implicit acknowledgements on the part of the Court.  First of all, it would require the Court to acknowledge that, regardless of weight of evidence against the accused or whether the principle of complementarity is satisfied, the prosecution of individuals who are involved in peacekeeping operations is itself inherently a threat to international peace and security.  Second, it would imply that a two-tiered system of justice where an entire class of individuals is subject to a different legal standard than another, in direct contravention of the International Covenant on Civil and Political Rights, ICCPR, Art. 14(1), is consistent with the Court’s mandate.  Third, it would suggest that this class of individuals should be immune from prosecution by the Court, even if there is no other available forum in which to try them, despite the fact that the crimes within the Court’s jurisdiction are the most severe breaches of international humanitarian and human rights law.  When viewed in the context of the object and purpose of the Rome Statute, these are results that are manifestly absurd, as they frustrate the Court’s ability to prevent impunity and contravene principles of customary international law.  

(d) The Security Council’s request in Resolution 1234 is inconsistent with the intent of the drafters of Article 16.

It is therefore necessary to examine supplementary means of interpretation with respect to Article 16.  The drafting history of Article 16 clearly points to the conclusion that Article 16 was not meant to be used as a blanket provision to exempt an entire class of individuals from the jurisdiction of this Court in perpetuity. Statement by Canada, UNSC 4568; Statement by New Zealand, UNSC 4568.  Instead, it was meant to be a tool at the Security Council’s disposal to be used in a case-by-case basis.  Jain at 247; Statement by New Zealand, UNSC 4568.  The travaux preparatoires of the Statute furthermore indicate that the Article 16 was intended specifically for instances in which a head-of-state or other such official who had been accused of a crime within the Court’s jurisdiction was involved in peace negotiations at the time the Court sought to commence its investigation or prosecution.  1996 PrepCom Rpt., ¶¶ 140-144.  Any subsequent renewal “under the same circumstances” would indicate that the peace negotiations were still ongoing.  Such an interpretation of the Article is seemingly much more consistent with the mandates of both the Security Council and the ICC.  

B3. This court should require an individualized determination of a threat to international peace and security for all Article 16 requests.
(d) Refusing to honor the Security Council’s request as being outside the scope of Article 16 allows the Court to avoid defining the scope of the Security Council’s mandate.

Because an examination of the drafting history of Article 16 reveals quite clearly the intent of its drafters, See also Scheffer at 91, and because the proposed use of this Article is a substantial deviation from their intent, the OTP urges that the Court should disregard the request by the Security Council.  As stated before, the fact that the Security Council has expressly cited Article 16 as the grounds for its request allows the Court to avoid the question of whether the Security Council was acting within its mandate and limit its decision to the issue of whether the Security Council’s request is consistent with Article 16.  

(e) Requiring an individualized determination for Article 16 requests will establish the circumstances under which it was made and allow the Court to determine whether it will honor a renewal of that request.

The OTP therefore urges that, for purposes of Article 16 requests, the Court should require that the Security Council make an individualized determination of a threat to international peace and security posed by the ICC proceeding with an investigation.  This will allow the Court not only to determine whether such a request should be honored, but to evaluate whether the same circumstances still exist in the event that the Security Council seeks to renew the request.

(f) Requiring an individualized determination for Article 16 requests is consistent with the practice of the Security Council and the Relationship Agreement between the two organizations.

Requiring such a determination by the Security Council is hardly an onerous burden.  In fact, it should be noted that, in the 57 years prior to Resolution 1234, the Security Council hadn’t once passed a resolution pursuant to Chapter VII without first making an individualized determination of a threat to international peace and security.  Lattanzi at 1372-1374.  Furthermore, such a requirement is consistent with the spirit of cooperation envisioned in Article 2 of the Rome Statute and codified in the relationship agreement between the two organizations.  Rome Statute, Art. 2; UN/ICC Agreement, Art. 2.
C. THE BILATERAL AGREEMENT BETWEEN KATONIA AND VINELAND CREATES NO OBLIGATION UPON THIS COURT AND SHOULD NOT BE A BAR TO PROCEEDING AGAINST THE ACCUSED KATONIA NATIONALS.

The matter before the Court also requires that the Court determine what effect it will give the bilateral agreement between Katonia and Vineland.  The agreement essentially imposes a mutual obligation on the two states not to surrender or transfer the nationals of the other to the ICC.  The preamble of the agreement expressly recognizes that Vineland has become a party to the Rome Statute and the commitment to be bound by its rules and principles that it implies.  Agreement, ¶ 4.  Though it is not mentioned in the operative paragraphs of the agreement, its preamble states that it bears in mind Article 98 of the Statute.  Agreement, ¶ 6
C1. Any authority the agreement might have under Article 98 is irrelevant, as Article 98 is not applicable to the matter before the Court.

In the present case, it is not necessary for this Court to determine whether the agreement is consistent with the provisions of Article 98.  First, Article 98 is not mentioned in any of the agreement’s operative paragraphs and the agreement does not expressly state that Article 98 is the source of its authority.  Second, and more importantly, if Article 98 was expressly mentioned as the source of the agreement’s authority, it would have no bearing on the present matter.  Article 98 places an obligation on the Court and not on any individual state.  Article 98(2), which would be applicable to the present case, states that “[t]he Court may not proceed with a request for surrender.”  Rome Statute, Art. 98(2).  This refers to requests made by the Court pursuant to Article 89(1).  See Rome Statute, 89(1).  Here, the accused Katonia nationals were surrendered voluntarily by ANVA pursuant to a request made by the Special Representative of the Secretary General (SRSG).  The SRSG’s request was not made on the ICC’s behalf.  Therefore, this Court cannot be barred from proceeding in this matter by virtue of Article 98.  To the degree that Article 98 might be its source of authority, this agreement should not be given effect.

C2. The agreement between Katonia and Vineland only creates obligations on those two states and is no bar to proceedings before this Court.

The question remains as to whether the Court must refrain from proceeding with this trial against the accused by virtue of this agreement on its own merits.  ANVA as an agent of Vineland’s government, has arguably breached Vineland’s obligations under the agreement in violation of pacta sunt servanda.  See VCLT, Art. 26.  This is not, however, a matter which falls within this Court’s jurisdiction.  In surrendering the accused to the Court, Vineland has not breached any of its obligations under the Statute.  The matter therefore does not fall within the purview of the Court’s authority under Article 119(1).  However, the bilateral agreement between Katonia and Vineland creates obligations on those two states and not on the Court; it therefore does not bar the Court from proceeding with this trial.

C3. Preemptory expressions of intent to investigate and prosecute are a nullity and have no bearing on the principle of complementarity.

The preamble of the agreement does, however, assert that Katonia has expressed its intention to investigate and prosecute acts committed by its nationals that fall within the jurisdiction of the ICC.  Agreement, ¶ 5. Statements made in this context, however, are a nullity and should not be given effect by this Court.  If the Court were to refrain from investigating or prosecuting individuals on the basis of statements made preemptively, in the absence of any specific alleged crimes, the states would be free to render the Court toothless at will.  Furthermore, Article 17 specifically contemplates that the Court, and not any individual state, shall make the final decision as to whether the principle of complementarity has been satisfied.  See Rome Statute, Art. 17.  The bilateral agreement between Katonia and Vineland is therefore no impediment to this action by the Court and shall not impede this trial.

a. BECAUSE ACTS COMMITTED BY THE ACCUSED CONSTITUTE WAR CRIMES UNDER THE ROME STATUTE AND INTERNATIONAL LAW, THE ACCUSED SHOULD BE SENTENCED AND THE VICTIMS COMPENSATED IN ACCORDANCE WITH THE ROME STATUTE.

The acts perpetrated by the accused constitute war crimes as enumerated in Article 8 of the Statute.  The conflict in Vineland was of an international nature and certainly rose to the level of armed conflict defined in Article 2 in common to the Geneva Conventions of 12 August 1949.  To the degree that the military officers from Ridgeland were involved in the house-to-house searches, the appropriation of property during those searches, the unlawful confinement of numerous individuals as a resulted therefrom, and the torture of four Vineland nationals and which was the proximate cause of the death of at least one Vineland national, they should be found guilty of grave breaches of the Geneva Conventions as enumerated in Article 8(2)(a)(iv), (vii), (ii), and (i), respectively.  Rome Statute, Art. 8(2)(a)(i), (ii), (iv), (vii).
Furthermore, to the degree that the pilots from Katonia and Ridgeland were involved in the bombing of villages with were not valid military objectives, knowing furthermore that such bombings would likely result in the death or injury to civilians and inflict long-term, severe damage to the natural environment.  And to the degree that such military action was out of proportion to the military threat posed, the pilots of Ridgeland and Katonia should be found guilty of serious violations of the laws and customs applicable to international armed conflict within the framework of international law as enumerated in Article 8(2)(b)(i) and (iv).  Rome Statute, Art 8(2)(b)(i), (iv).

The accused should therefore be found guilty of these crimes and sentenced in accordance with Article 77 of the Rome Statute.  Rome Statute, Art. 77.  Furthermore, the Victims should be compensated in accordance with Article 75 of the Statute.  Rome Statute, Art. 75.  The OTP would also like to refer the Court to the memorial of the Victims’ Advocate which explains in detail the merits of the case against the accused and the case for awarding reparations to the victims.
PRAYER FOR RELIEF
The Prosecutor respectfully requests that the International Criminal Court:

(a) determine that this matter is within the Court’s jurisdiction.

(b) determine that this matter is admissible before the Court in accordance with Article 17 of the Rome Statute.

(c) determine that the Security Council’s request for a deferral of prosecution contained in Resolution 1234 shall be without effect for purposes of this trial.

(d) determine that the bilateral agreement between Katonia and Vineland shall be no bar to proceeding with this trial.
(e) find the accused guilty of war crimes as enumerated in Article 8 of the Rome Statute and sentence them in accordance with Article 77, furthermore granting compensation to the victims in accordance with Article 75.
